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0| 22 0|2 UE oM RLsHA Z=oz Z43IH s1elolof Chet AR} steto|iF
o] 2xof Chst oj=elel HEES 2AMSH Zolct. sietols 18934 nl=elEo| sl 24
o| HiX|=|1 18980 o|=&o| =|t=m] S| steto|alo] 71X UUH EX|= stelo]
2ol H& X9} i ZZEX|Z 0|= HEZ Ho7IA| =ich. 19204 o] 2lsloflA 5t
oo|HFIEE 9fst EX|choio| Sot=1 oS0 chst odtels|e| “MEe|R7} =2l
Aot N EX|= MA S3EX[Q| 1/100|% O]X|X| 2R,

19594 stefo|7} o|=e| St F7} =|HA FHEIF SSEX|of Chal 22|E LA =Uct
O|F 7HYE steto] F S#(1978)2 stl0AIRAS MX[siA silolFnlEe| XI5 &
SoPA| RiCt, IUHEEI | SDAZ] CIUSH HEOAM T SI20[FFTIES 0|ZAFRC=Z 7+
FRUX|aE cftols|RloM SAMCE OZS I™EH A2 OofRACE

0| 20| c}Fe= F 7He| ojodtchH@l Ha(Rice v. Cayetano; Hawaii v. Office of
Hawaiian Affairs)£ Z¥Z+ 2000, 20090 Z&= Zo|c}, MXL= slefo|@lz=alofA(ot
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AL 9 HEHIAK(ID), Pozo Goldstein LLP, Intern & Associate; Jan7009@hotmail.com.
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A2 SfololUFalo| chsf ohR B4E9l MBS 3 ) olol Thet CiZe= o] o3l
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€ SoliM SlA0|EFRS njmAFT2E QAFsiH= SHJo| A TIYW Solot. ALCHH
ol W2 oh=1t 229 AL ZHOT AIMEE BHHEC

[FH0{] ojodchdal sielo| silo|iFal o=kl ARfZolRK Apology Resolution),
SIJo AR (Office of Hawaiian Affairs), silo] 2=, & M4z, 4
& H16=

IS s

2 gelA] Qo] ML 507l FOH, swo R o]Fo kA =rjolch
£35] sjsfolr} 1959l wlZe] miA|Et 2 FREo R o5 S} &
1 gk W= 2719 so7he] ol TeiAA F dskolis 19033 A%
so} 1905 LAle] A ek 23] wiA el ok 7,000 ol 4do] ol Fak A
o o2 AHAAY] P 1% ) 82 SReSolA v Fed xoldlt @
8] 99l 0|93} olel] M2 sjslole] FEEULE A Bilo] Y3
RAeko ol ¥tel sjslols} nl= vl AAIekE 9gol2HEr} slgtol 2zt
oD =N ThRolA Al dE oheh vjZels Aol LA A
otk mabd stsfolol] v AL shelolel, S AFHEe] o]
BIEERRES =

asloliz ek B7hen) Sl Be Fol) BoAT 12 o) The Fo} o}
2 553 o] itk AL sjslolrl LA Ao} 1893l Blelo]

1) agto] o|Hlel] tair e AUEET] S0, AR ERI AT AAR @R, 20043 1959
w|= Readly, CA 27V, Wayne K. Patterson, Korean Frontier in America : Inmigration to Hawas,
1896~1910 (Pennsylvania, PA : University of Pennsylvania Press, 1977) 5= 3L 3}e}o]o] W&
oy gh= S Tl g AFE AT w FedTd H, MF Rl &, @
<k, 2003)0f] A" oJ2] =7E, 53] 0|98, ralelole] g, 1904~1970, 2 kS o]
S} sloto] I AWE(1913~1923), T L




StLO| AR ZHol| Thet HAMY WHD 0] ATl BH HARM 477

75 v=dEe] FHER o] FHEHJL s\ T 18980l FAAoR
n=e] JEZ AYHATE Abdo|th = sieto|7} nj=do] AYH & of
So] T (Native Hawaiians) S5 E3HeH steto|g=9] FRI'So] nl5=2%
THAIA E A Holetd

slojo] Alo] 194]7] ZLHE HPEES A2H o7 wolSo] A 1A
DHATFAE £FA 23k e 7THHEAE S Hswstet &
TAAQ EXAAREY] g 7 ilenE et & nl=el] 44 3ty
| skt B F sfeloldFHELS Hl= YellA] Qo) o A~7] R 5 m|
T YT (Native American 22 American Indiany)ol] Fol= WA 2| 91E 28] &
i EXAGORTE] A9EHA A 0w FHESE

nl=re] sheto] Wetolel 10094 He a9l 19934, YA SUE PR
(1993~200)7}F T4A 02 stefo| AT SA ARtE ohiA O $52AE5
93k o] mlEEQITky 2 2000 AT EolA FA] 8752001~ 2009)°]
A ZHo] IS Wk ofg} Q6] shelel TS 943 TR0l 1A

X

p

2) 7V dIEAQ] AFRE Ralph S. Kyukendall®] a}elo] Dol tjet 25 S 4= 9lth Tk
Hawatian Kingdom 1778~1854 : Foundation and  Trangformation. Vol. 1 (Honolulu.Uruvers1ty of Hawaili
Press, 1938); The Hawaitan Kingdom 1854~1874 : Twenty Critical Years. Vol. 2 (Honolulu : University of
Hawaii Press, 1953); The Hawaiian Kingdom 1874~1893 : The Kalakaua Dynasty. Vol. 3 (Honolulu:
University of Hawai'i Press, 1967).
slefo] g=ro] Bl A= Jon M. Van Dyke, Who Owns the Groun Lands of Hawai'i? (Honolulu,
HI : University of Hawai'i Press, 2008), ch. 16; Liliuokalani, Hawuii's Story by Hawaii‘s Queen (Honolulu, HI
: Mutual Publishing, 1990} el 18981d &7h #=x ez e sheleolg=e] vix|dt
Folgic.
eI} YEieL obIelz} 431 el ok A6 F5 S oA v %
G EAleke BoA mEdFr o g ARGl gtk nlad ] A A o v A
o] e m] 93] Hghl| Eaflet] “Tid g 23K indian Commerce Clauseye] A&
T} US. Const. Art. 1, § 8, cl. 3: “[The Congress shall have Power] To regulate Commerce with
foreign Nations, and among the several States, and with the Indian tribes.” M| 0 2 FA=H
Bo T 1 A AAAE 9 5 ke AL & °‘€%X4°lﬁ‘r EE 1] 937} m]
FTUFNES 918 vhrer Z2aE FHPAA] nSdFES 98 vhdet AolE Al
L3521 NlTjr Stephen L. Pevar, The Rights of Indians and Tribes (New York. Oxford University Press,
2012)(Fourth Edition), pp.17~18 Z+iL.
5) Van Dyke, supra note 3, at 1.
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A ek 2000d0] W Qb PPRE THE ARKE 1R Ssto]
Al ZA FIE 24 Foh g Aol

1993 ZRAE PR A9 0lF, Bhskel7} 18939 oA e, Z Bhshol
gm0 Boble 2L AW B3 ) SsjoldFnEe] A|9)7} )5
o] F3He 20 P4 Feae] E) shelol 4R ZAA} vy
2ol 2 2oke AZNL APA YL B ANAE 4G 5 9
& 0]t} o] A} AlAHrhE 2 ) ul=3 Qo] G Bl 194
7] % 2047] 2] AZF] AN SR AL e Az H2e]
WSl Aol

o)ee W ATl T o ZL ool B A

AR, AP Slsfe] Bl o

of 23< sEaat vk

ARTAlT @ BAGIA Slefol)

E4 5 EARAE Sfolo] wele] 92E 54

AR, stetold TRl Aol thet Aol B2 SalA vl= elld A
o

6) dtetelF Welle 5o ARIANZ|S Tt HAA = ELT iRV 2 =
A&7l FEHEAL Tl lnk thiEe] sieloldF g AA EAkl 7t & o 3t =
HS F51= DAIE heepy//www.hawaiiankingdom.org/index sheml (201313 99 6 2FHHS L
1970t} 0] % sjeto] ARle] Aol thaf ThFet W2 o] FAIAZ17E 19780l F el
A AFUES] EXo] et ‘HF S A Hcustom) O B H AT Hawal's
State Constitution, art. XII, § 1. “The State reaffirms and shall protect all rights, customarily and
traditionally exercised for subsistence, cultural and religious purposes and possessed by ahupua‘'a
tenants who are descendants of native Hawaiians who inhabited the Hawaiian Islands prior to 1778, subject
to the right of the State to regulate such rights. (7% : BAh. F T o] 42 3lefo] 9] 319
Hol| they} o] %] Tt Hauii Revised Statute, § 7-1, “Where the landlords have obtained,
or may hereafter obtain, allodial titles to their lands, the people on each of their lands shall not be deprived
of the right to take firewood, house-timber, aho cord, thatch, or ki leaf, from the land on which
they live, for their own private use, but they shall not have a right to take such articles to sell for profit.”
3z BAD. sketole] WA EAI} AFH EA ol et 7kt 22 Melody K. Mackenze,
“Law and the Courts,” in Craig Howes & Jon Osotio eds, The Value of Hawi'i : Knowing the Past, Shaping
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L. setole] Ao} mie] sjgto] H

atetol= BB Y Aol e AxGEEHE T AGo® Sfofo|(Hawaii),
7Hrotel(Kaua), WH-ol(Mau), 12]3l 9] T SEEFAF e Q0%
(Oahu) T ] 7He] 2 Aol 242} 7He-El(County; SF=] Al o A9 P
HE skl Utk o] Qe Algto] A= 4] 0. & Yol dl-HNithaw), =&7}0]
(Molokai), 2h}o(lana) 52 & o Atk Q7= oF 1409 A =012 74 19
A} 1,392,3137)°] 3L 28 337 Al 7 A ZH[E ¢] WA S 7R 1 =t ol= 4% o
T, 24 T BINE A BAEER Hevke 2710tk

ZeJdIAIRFE oJal o] F7F Al & ik 750,37 ¢l] Bketolel] mEx] et o]
FEo] £ Aog FREL Fr} 1778 AU FJames Cook)d o] Wg}
ap7] Hef stetele R 7He B R Ul Uiek 18417] # Qdg=
o 309k W LR FHErt 7ok shKamehameha)ti o] A o] AP <
& FH3A solel= 1810879 Lol HSltky 1 Fhshist A7
E£E0] 18743771 JAE Y o] e AR Aol Kalakaua,
r. 1874~1889)¢} 2] -9 Zreh(Lilivokalani, r. 1889~1893)7} EX|3tk 19470l

Job

the Futwre (Honolulu, HI : University of Hawaii Press, 2010), pp.85~92-2 il o] Eall& 2RIA| S
AcHA EXU A tig ‘HF S A FAl © de] 7ol 3 F83k AAL
g A7) Wil tE ZolA A8 =8 Relth

8) atetolof thal Q17+ A H = heep://dbedt.hawaii.gov/census/population-estimate =, TFE A H = 3}9}
0]F HE 2AALo] Efheep:/lportal.chawaiigov) 5-& 27120134 5€ 24 HE H),

9) Larence H. Fuchs, Hawaii Pono: An Ethnic and Political History (Honolulu, HI : Bess Press, 1961)(1983
edition), pp.3~5.
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(B 1) stefolgd=

ke ) A$171zE AHTx 9 BolAlat
At A, skeko)EU(1810), 7HHKapn —F1 L
1| Kamchameha 1 18101819 AuREFA, Sterel 881, THHkep -~
AFEIA| %)

) Ifmnehameha I 18191824 AofEFA|, 7HRA 839, 1820 2=

(‘Tolani Lihiliho) A A=

1825~1853(7 1o}k

Kamehameha I - N N -
3 A (Kdahurman)®) 252, | JATFA, EA NS Mabele - AHA )

(Kauikeaouli)

1825~1832)

Kamehameha IV
4 4 D718k AR

(Alexander Liholiho) 1854~1863 d2dek 2l

Kamehameha V Slat 440 &, FANEA BE FQ
s chameh 18631872 ﬂ“ﬂfl?ﬂd ‘ﬂ ]_7 3, FHEA -

(Lot Kapudiwa) A, o743t
6 William C. Lunalilo 1872~1874 g2

. Fholstulate] WAEE, 18870 Y NHoR

7 David Kalakua 1874~1889 34 ok

" . Zepheobde] oS4, 1802d #Y WA B4l
8 Liliuokalani 1889~1893 S AR

# 7] : Kyukendal, supra note 2; Van Dyke, supra note 3 50|44 2|74,

stefole] FRISE 18199714 FANE T4 22 BV (Makazina) -2 A
ishs Fa B AT EAkepwE T8t AT 18199 = Gido] A
AOR 715uR /N8t 192095 U AN & 715a HwAt
& figcho

stefols YARE FrFUEA A Aurtes 23 ot Al es 9

10) M=o Slelold nE P AES T2 B AuFoIAER, 35w ongregational
Churchy S S0 2 31 n]=a] 2] 1 American Board of Commissioners for Foreign Missions) 222:0]1
T} Van Dyke, spra note 3, at 22~23. 3}¢}o]9] 715 A WAL dfefo| A o] A9 oz
7= Pt olF F 2341 18939l I v]=r9] shelo] 4 AA| HE Al F8
& ABER DI tEAQ 80| 1893~1898d Flefo]gelate] tlEsS i A
FT % 8(Sanford B. Dole)o| T} 10] HBRE 1840 7 v QAMaing) T2 WL} Sfelolo] BEwm
3)(Congregational Church) A WAFZ £FC}. Fuchs, supra note 9, at 31.
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Steto|@FRl EAol ThEE ALY WED} o] HUTHHRIOl T BHARA o8

Ao IF o R WolEgal 1840 d ol e Ho] FEA R YATTAIE A2
ot ey B kel lvke A2l oA whel 9 2R, Tl
AH ol lefo] Y=L S ol Tl sk Al=rt 19417] vl 2

Aze] Ae EANSE o] 7R Fhishlst 34 A9 1810de] A

£ ol o) 914 Zele] ARNES T Aol B A
o) Folgick 53] ststol el el Foldt Haatsh vlel nEE, T
5 vl AERS T slslole] ASS AAS] GAe A
2 hblrlele 93 D At

(E 2) siefo] sidel MEz 71y

Ws FH(A=) Y7z Y Sortak

1 Kamehameha 11 (1840) YATTA APAA, & T8 6919] T, s 1A
2 Kamehameha IV (1852) |

3 Kamehameha V (1864) PEATLTFA ANgow ztst

4 Kalakaua (1887) RlEacti Aol Fo] 25

5 Liliuokalani (1892) PETFA AU ol g st Ao

6 Stefo]F sl (1894) 0EEA

7 sfelo] 1959) FAAL sk | dAMAE

8 ateto] 1979) FAAL ek | AR

#H] 3L : Kyukendal, spra note 2; Van Dyke, supra note 3 ‘gollA A+

AATTA A HEA vf§- Fa3 AFA] S WSl & F gle AL
EX 7N (Mabele, 1848)0]T}. 0] EA|d] gt AFA S BFE 3 A
A Asshe A==t FUEY shele] EAudel] didsle SHE 7
Prkid A2 shotol =2 FEAVS A2, AZE FMone] SoMH 1=
BE EXAS ARIA ASAAA obele] FE4EA Badot 1222 A

11) Van Dyke, supra note 3, at 30~44; :[Lfﬂ]}" Q1 THOK“An Act Relating to the Crown, Government, and
Fort Lands, June 7, 18487)2] W82 14, at 397~421.
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5749 elejolste] BAo| 8- @A ule] ArjHoln wElAel 247
Aok g

EANGY e Tego] FAEAS PREAS e $EPEIHT

AURIEN A EA|Y AFAE 2H sk Aol sHAeE EXN Yol = &
St AEAQ BEAALE-E A &E ] tlF-Re] BEAs FaT} AJujo] 24|
7] W] dutelSo] Afdt BEAIE 50,000000]17] 2ol Babgrhis dut
WEL R4S ofgflol|lA] AN Fhare] 2RISC] 2= A9l Gk
i} w5 Feje]l BN Pd Zlog B 4

g FAEAS] 75 aRlo] AlemAe] A Ao EXQIA] A9 e &
o] A 2fRIQIAI7E HEBEA] okt o] Aol e vl Fad 23] 1864
ol AR A5-S Bl HEUTE FHAEA| | #et o] 2o M-S T
a3 4A(r.1854~1863)7F AFalAF 19] 91 QlnlEmma) GH|7F AR
2RE AR Fdgl Fhshel sAl7} o1 RS SAEE AAX|7} Eadol 9

thi) o) 1848d9] IR EANo] FUEAS] JAS B8] T3 o
k7] whgoll A7
Aot Gl FAARE Gl AAA L)) wE AN FEA Fo

12, 2] 3 g 12 7R = Rle] fo® 15, 5 A9 235 dET
ofok gar STt ole] sl Zhishsh sHl S BEAl= el #5dE

Aclme vhe oA AsEolol drin Sk

Ssfol 9 opiele] Bere T P RS AEee ARl =
1848de] EXNE @A) Fhslatelel 34e) 9 osE (1) PAEAE “32A
U HREAR 7158 9gat ISR EAS AR [sho]gto]]

12) A2hA7] EA9 i e Auiabseldle BA sEddkiiipe Folsha daakad
A A0l ATk olal @ 5 gick. T An|QlEe] dtefold] oA HUE uf w514
FEo| dojuiA T} Van Dyke, smpra note 3, at 17~18.

13) o|A& AT AuFe] S84l AR M| Hrhe FA skele] AFRIES] EXd|
gk Ff7hdo] v EN] wielgta Be o] Bt A ~ele Zlojt.

14) In the Matter of the Estate of His Majesty Kamehameha 1V, 2 Hawaii 715 (1864).



stefolF0l 2xjof Chst GAN HWAD} o] odirieRlol M HERAM 18
HAG FAE 7] g Aol (2) o] EXE0| “ARile FE3) sAIAL 12
3 mEe] & DR RAFE(descend to his heirs and successors, the future wearers of
the crown)ol| 4] WE7I== 3} Arolgtw ik

utebx] GAER ] tial] inp YlE A s W A o] fltka B3k
o} SpARE rgele] ol tiel e A4 o] glvkal ettio v 5 o] #AS
F50 Aok Yt 2EPHA A A AR FEgths A4
oAl o] FoARAIR 7|14 e Fagh Y shhe shete] FHEATL

HE AR Ao YAR Sste] PR FUES AT “NLEA Trse

olif7IA = o] AA Al EXE vl E AR 4 Ao e &
= el 2 Fto] Ha 35 b2 5] nYll R =gl F £
o} wepx o]s] e sinp ghrjatolo] Ejge] o] FolA olwl g7} Wl
2 9% 986,000, 188239 $2,0002 F7h< vid A EWRE Foz g
This) o] % mgel %2 o o]} EAI7F HAl ekt

T AA Al EXE A)AH o R A 7hsdE wlsk] Ha shetel s
T9] oJ3) &= o7 1865, Teo] AA Al Ao)H o= BEXE ERlHA d=
& 4 gl dlodwt 7hsstAl st 2% 30 o A& 4= glokar Rulkek
th19) o] gk | o} o)) o] A& FolA YHEAE A7 A 2419 st}
o] Ao ALHAE 2 GA] GrIRIEe] FHEA thek S ol
ke ZA%E ATk

15) In the Matter of the Estate of His Majesty Kamehameha 1V, 2 Hawaii 715, 725 (1864).

16) Id. at 726.

17) Van Dyke, supra note 3 at 87~88; 2 Eltrust)= A BAN(EFEE) 7T A3AR] a2z ) S
3 FEACID)AA A ABta AES A - AR ke A weth die
NETE2TT WELOIAPA A Theeps/fwww.klac.or ke/htmlview.dozcode=71). VA FR1o]| thak
Al o] o R= Algko| itz FA3IT] oo thaA & Pevar, mpra note 4, at 29~33.

18) Van Dyke, supra note 3, at 89~90 (citing “An Act to Make a Permanent Settlement on Her Majesty
Queen Emma (December 3, 1964),” in Session Laws, 1846-74; Laws of 1864~1865 at 71~72).

19) “An Act to Relieve the Royal Domain from Encumbrances and to Render the Same Inalienable (January 3,
1865),” in 1 Sewion Laws of Hawai', 69 (1851~1870) reprinted in Van Dyke, supra note 3, appendix S.
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ATNEY BALDE srozlt selol9e] weldw B7Ea shelo]
o] e viEate] TAle] SR ol A aFARA slsfolst
o) 9139} TIA ] olEA) Al Akl wRolglTh AlSeIANE
o] o]o] g el JulelSo] e dge e BASHe sjslol g vzt
2 18573, dlsfole] AR el WizFo) JAL AxalelE Ler)

¥

Folgelrl FAE Akste AEAYE Fasickay
sielo] AT NTFASE Boiol g2 L ve] Y dlo] FuA oz
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Zo
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o
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ol
ol

A BYAQ FHE defriths 842 slelshl Feich Tend vl o
ysile] o)A QgtonE WHEHS) JukE Aehel shetel FPAAR

B FE gtk

s P35 < 92 Wz18] (William McKinley; A1) 1897~1901) )55
= APA T FEHl A0 SAlRE B Q2 F2 E(Theodore
Roosevelr) ‘5] Z21& HWol5o] felo| & Wl itk A= 189810l 23]
7} ml=o] Ao EdeA vl 3w WikE Stk

2 9l 1900, v|=® Slolo|(Territory of Hawai)e| 7F-Z22%H(Hawai'i

20) Van Dyke, supra note 3, at 92.

21) o] AP «r&og 7}AE 1 (Bayonet Constirution)” 02 BTk I4, ac 177~190.

2) o BHFEL oRAES] ol 2l vl sfslols} vlzie] BeJHE A B
&zt WL wEolUAE] Ug Ago] olgolirhe A& eulsin e
vie] alojoldge 1ok A% AR ARFES F2 A8 A Golel AFAE
o]At}. Fuchs, smpra note 9, at 24~29.

23) EH1E] ZAle} 19] H Ao thaA & Kyukendall, sipra note 2 (Vol. 3), at 623~631 Zil.

24) “Joint Resolution of Hawaiian Annexation of July 7, 1898,” 30 Stat. 750 (1898).
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FZEA|(Public Lands S-& Ceded Lands)2 ~1 Af-do] 1] AW EZ dojzich
nl A RE Selo] FTEA L A2l vI=H Slejolg R BT el

EX)o] Bslo] 94 A7} g oA Ao Sodeh] clgel WA Aft
%) 249D BE FUEAE Aol Aol AR Helgh o
39 AL U2 alsfole] ARZAMON FTEAE asfolFUEY He)

o
JAEA 9} AREA S WAL A2 Msdn S He 2EEAY WAL

olo]A F ok 3/10) ] dPH AT o5 EAl T UlFE-2 7Idelu Aol
AR = =Tk a2 Bz A4 ofn]o] wjeld Afd(fee simple)
o that 7hdol A slelo] YFREL o] Fo] HAA(FE 4 2 FPRE
ANERE felEe] F9 iz deiuAl =

n=g stetol= 1959970 EAYET AMRTS BATES AR &
TFAAZE T8 AAA AT o)E Wl FHFEhole) StetolFo] Fat
=9 S AN esddle Ax B, FH9l, @l 59 ofrlol]
Eo| FEske W17t HejyiglA HAtho o] Byola dHdA oz a9}

0|99 FUEINH SojolAFUEE AAeA Aol

25) “Organic Act of April 30, 1900,” ch. 339, 31 Stat. 141 (1900), sec. 91; ©] Hete] EAd] e =
Van Dyke, supra note 3, at 214~215 Zil.

26) Act 26, [1895] Hawai'i Laws Spec. Sess. 49~83; ©] Hatol] thgh apAIgH AL Van Dyke, s
note 3, at 188~1993%1L.

27) “Organic Act,” supra note 25, sec. 99.

28) Id., sec. 73(4)e).

29) Van Dyke, suypra note 3, at. 216.

30) gsfolol] A% FFAAZRE oplopilrt Tk MFFe] AAzel WA e o
8|41 Fuchs, supra note 9, 36~39, 56~67.
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AFUTE o] Ex]o] Al G- 3o E8HE Fo] gtk (A% ad®). IAES
4l 2= ok 45.9] 19] gdsk= 915,000000]A AE FHH wd 50,00082]¢] 98 HY
o} w3k [slefo]] ©J3]9] |9} [sheto]] el wHAel wet o] EAE= A Al A

Tk - A9 £US M RS AN BHS g8 Behs 2o WSS
o A ATl 2R3 YA, 27T FE G o] FES 11T AR Aow

= RS e BAee o] BEHAT FAEA 2 RE
ok 49E cle] A Lol AL AN AIIITUEE 99

31) Tervitory v. Kapo'olani Estate, 18 Hawai'i 640 (1908); Tervitory v. Puahi, 18 Hawaii 649 (1908).
32) Tervitory v. Kapo'olani Estate, 18 Hawai'i 640, 646 (1908).
33) Liliuokalani, supra note 3, at 260~261.
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AHgE|ofo} gt AlEPES AEdTh

stelolellll EAIE AT ¢ Y AL FHEAEA vl
1900~1909d F& skl AAA vl=r 291 AHe R Zitk 19050l &%
= A1sIHA FAER|S] dHrte] v FFsls 1:T @S AT of
WL APPSR ¢ 252 Adele AW THAG R 52
TR EARAEE, Court of Claims)0|RATE HHO R o] 2 19091 AlERSA]
(trust deed) S F3l et AFREL] Ao Q1A )= 22X FHITk»

ST PR TAL 191049 Vfel7l BN Thesh ol BAHTH0
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S

FUEAE Holw REAom 83 195 dad A9 £G4 {43 9
F93 YL (PN A %2 1), 5L FAA2) e EA7} 5

O} F-frAl(public domain)®] ¥ Fej= ¥]a[v]=]2 Hol7HA| ATk

Adrs A A BARAIE 7HQ1e] ek i o) S EAI e
= ATRAES] ooz ofsfstal JiSeS HolEth e]aL shefo] o]
AW stetolAFRIS A hek Aeheruse) 7 $3] Zofsbar I3
d HEpedey o9 v AFEFE V2drE duoR A%
000921 S B H9UT0 setol TRl tigh AR g 1A glo] wiErs
Holeke i ol TeEAZkE oA AfLs sheto] BEAlZAl tig]
= titksr sheteldFRIES] EEo] ATt
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34) dE)-edgol ofge] FHEAE S &5l Al Van Dyke, wpra note 3, at
227~229%}31.

35) ZRAIEF W82 Jon M. Van Dyke, smpra note3, 336~342.

36) Lilinokalani v. United States, 45 Ct. Cl. 418, 1909 WL 905 (Ct. Cl. 1910).

37) Id. at 428.

38) Van Dyke, supra note 3, at 234~235. o] & A= A G4 Ex] BAE 23] HlaiA 3t
Sfolo] ‘FAFH g YA B A/t FHHe] Stk

39) Id. at 236.

40) GA9] kA=l Al gk EA] Heke et Jejo] A4 AgE LAgo =y
AAA7] QA e 2e] QIFE2] Yol HUrhs He stefolTA| ¢} gh=e] 2]
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Stotol AFRISC] ae] Aol At A nl=Telx = AFREL] Ao thgk
g0l LojuAl =30tk 2 A3 192030 sefo] AR %*% 3 A
o] Heto] AR U=H sheto] &2<B = (The Hawaiian Homes Commission
Act, HHCAY1921'd 79 99)0] 27lelt}. o] W2 sleto]dFRIE2] 4tef #A]
7k AstE|a) ol A Ex|h AR A F ARl oF 203500001 AE 3kete]
AFRA 9997 A 2 EAAME-S 98] dlojahs 2 SARR gy o]
= TTEA A 199l B3 Ao 3Tk

o714 o] € A F shvte dYe g FAAR] shefo
Hawaiian)& o197 g 2Jst= 7Fth @Al €J3]o & stefo]<]
ol859] 1328 FHI o Ax Aweld)E s0%2 7] o
i AlSe] St Fadd A7) Bk B8 AR QAse) 7
g3k 202 yRtellA FFEA] Sl e AMFTAA = A&t oA A
JEQITES) i o] ke 2 RE] T RIgh 2L slefo] AHEAE 5
SolAFREL A8 “AlEtiidelgs Aotk 24 A HEHUY Bx
Aot HE3] FolME Akl ASHUTE Speto]dFERMS sheto] 7t
1959 0] 1|0 & F7} H9S w) 5}9)o] 4 EA W Havaiian Home Lands
Program) 0.2 $1AF Q131 sfefolF FEYolw 1 alo] HidEglrkas)

0]% 1960~70Ith 8}9}01011*1 stefol TR At} Ao tit 914
o] Eolx|#} selolAFRIES] AelE A7) A8l AUE /Nsiof gk

=

-
{0
—_

ulz] Ao AR WS HolZFr)

o] Hee Bistole] Tlste] o] I3 Bl A% WHRAT A4 S W)

A E} =45 FE|E o] FoZ th “Hawaiian Homes Commission Act, 1920, 67 Pub. L. 34, 42

Stat. 108 (1921)©]3} HHCA). ©] Wiote] Exlalg o) that ApAH3h =2l Van Dyke, supra note

3, ch. 22 Zr1

42) HHCA, § 201(7), F22] 302 25%7} HJT} 1, §209).

43) d., § 203.

44) Van Dyke, supra note 3, at 253.

45) “Hawaii Statehood Admission Act,” 86 Pub. L. 3, 73 Stat. 4 (1959), £3] § (ol 3}e}o]F2 Hof
7 BA AR FAEA| 9] YL steto] AFHEe] BEXE 8] AHET Pk
Huwaii State Constitution, art. X1, § 1.

41
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© o 8o] EUTHO webA 197839 #Rje] A= o] AFAH =
AL YEA o7 dolo]dFNES HIse HotESo] Ttk Aot
53] 3jstololE Jolst @ sletole] FAo R AHFm Bhsfol Al
(Office of Hawaiian Affairs) S A1, FZEAZHE Yo 4% 20%5 3teto|d
FR5e] BRIl AHgSES AU EG eloo] FrEl= Wt
(HHCA)S 285l Hr{(Department of Hawaiian Home Lands, DHHL)] &% 5
= TAHCE YLD o] 2A sieloldFR FAIE Hdske F47} okt
o] F B sl X" Zloltt. ol F AF7IF-e R nlmdFR ZX| A
AL BdEel sl T 53] Aoldolth 1 e A AuEdd &
27 AN =2o] = AHe] HAth

. steto] A7l EAlet vl il 22
1. w=AERle 2419 sjslo] Al

1) HoiEe 955 Ast v 2Jzle] “Aapelel

1978 3stolF- o] ST S Fal A 02 FslolAFUEY

46) 3Hstol7 tpaelo] SstolAFNEe] ANPRL Ao P2 B AL DA Al
48]y FAFEL&(William S. Richardson, 1966~198221e)e] &=7}F Atk 27} 92 o sl
ojghme] FAF & AEle Aol wol ULk UiFEA] WHZ RS EF Uk e
Application of Ashford, 50 Hawaii 314, 440 P.2d 76 (1968); McBryde Sugar Co. v. Robinson, 54 Hawaii 174,
504 P.2d 1330 (1973) affirmed on rehearing, 55 Hawaii 260, 517 P.2d 26 (1973); State v. Zimring, 58
Hawai'i 106, 566 P.2d 725 (1977); Rabinson v. Ariyoshi, 65 Hawai'i 641, 568 P.2d 287 (1982); and Kalipi
v. Hawaiian Trust Co., Ltd, 66 Hawaili 1, 656 P.2d 745 (1982).

47) Hawaii State Constitution, art. XV, § 4.

48) Hawaii State Gomstitution, art. X1, § 5. 3HH 19783 174 ol 84+ Van Dyke, spra note 3,
at 259~2645 . Wk tho]A wHE o] UG S]] Yoz FHegrt

49) Hmwaii State Constitution, art. XII, § 1.
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=] el 1980~1990dth= shete] YFRES 9lek 2=

o] Ak £2EA GUEA dE Y 3 steloldRle] = HE

S2HE A FADOHHLZF Al 8E 100]0]A7F obd 650 0] ARt the

T ¢ AR, T i stelelE2HE S FA6] HPst

| Slal BRA7E AAA 22 E flel AeH o' WS sfAekA] Bar 109]

o|AE setoldF A e Zs Wrhso Tela FH 57} 7R o=

THE opl2]Ft SIS, ol 2~7) %, def2gt AWl & nl= YFRIEd Fohe

EPol RS Avka kD gk ko] AR S| P egh 7S A}

ARl 70| op e} “3Fel Aol al A58k Alghe] 7] reasonable prudent person
standard)”o]2}a FA|FT}52)

StefolFRISo] tigh A= A&A o gfjrlo] AW st 5o vl
2] 3] “AbzbA 22K Congress Apology Resolution, 1993”02 A&E| T} o] A}k
Aojere AallS gl 3 19934 119 23, S8 (William Clinton) thE%
o] AHgre A AAIARI Mdo] FSITED HIF o] Aete] “rlE=S A
g2 3 ojd TR A7 AR 7]5dhe Aol ol 1&g kA
abs) gkge]| stetol Al A Wk GAlg
AtabAogte] S4le ml=e] aheto] it 100572 Broksted 1893 1 17
2 sheto] =] “EH AR XK illegal overthrow)™62- 1] 23] 7} Q1oL gF
T vl 5o} shefo]AFRIZY] “sele] w3 [tEEol] Al E AL &
T3 Zlolthsn FH 2 A& G 19417] Te] A A HHeME 1

(¢}

50) Abuna v. Department of Hawatian Home Lands, 64 Haw. 327, 640 P.2d 1161 (1982).

51) Id. at 1168~1169.

52) Id. at 1169.

53) “Joint Resolution to Acknowledge the 100th Anniversary of the January 17, 1893 Overthrow of the
Kingdom of Hawaii,” Pub. L. No. 103~150, 107 Stat. 1510 (1993)©]3-¢l] “Apology Resolution”). ©]
AFHQF2- Van Dyke, supra note 3, at 450~454, Appendix 9o %= A2l Atk

54) Van Dyke, supra note 3 ac 206, n. 91.

55) Apology Resolution, supra note 53, Section 3.

56) Id. Section 1(1).

57) Id. Section 1(4).
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159] Fou o] 5o Ul BT §lo] 1804k oflo]7]<] &}

o] Aegjcte 7%, n|AYAH-o] WF-F(Department of Interion® HE-5-
(Department of Justice)t= eHE O & 200010 HuAE L7k 3% H|d ZXE

H O
Ao 1 F9) AA gL et 2.
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HIAE 409} P (equity)®] FRA Sofo] PFRIE0] AAES] Ao A
Hr o] AA Wl A T2 w5 95T E(Native American tribes)o] Zb= A2} 2 27|14

& 7Hok drtar AlQkehs vtolth.... -2l 3|7t stetel TS HAH s
}aL shefolelErie] tie)7| e AR o) ARe] WS Qs AAE e

ok agksfoF ghttar L=ty
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ok
(e}

shojol 9L v QAW Indigenous people” .2 A3} M]e] 0] 5
of) TG “A1EH] Feruse responsibilies” S G13HE AolZcked T2l ER 2000
ol tle)8) stslol RS Mg o 2 Qgehs ek Eah7)E
Aol 2FHIT. S 2000 o] SolAA Bhgfol w1 HAl mlein
yrgele] Hdz 23 B9t

rl

7

58) BAl Wl=9] shelo] & ElEw BAl A w=ao] AR Btk Aol diEl
AE &M R tho|a, o] gt vl stefo et #eh vlm AE,, Teh=1
o Aol - Ak AR AHEEIEAL 2000, 552~559% FhaL

59) Apology Resolution, s#pra note 53.

60) H31A] I7to] 2o R 19940 UG FIPAANN TR A=A sk H o]
SUE P T A dxPEs Aok ZUE P F1993~2001) BEA| 2 o] 74l
o] HuA7} Usiths AMLE gfoto] A& AR T AH-E drle= AL drleitt 1
2)al ok FE7E B 33k FA] HR2001~2000) 0 THs AR gEF slelo] FA|<]
AgakE hA gt

61) US. Dep. of the Interior and US. Dept. of Justice, From Mauka to Makai : The River of Just Must Flow
Freely, 4, 17 (Report on the Reconciliation Process between the Federal Government and Native Hawaiians,
October 23, 2000), recited in Van Dyke, supra note 3, at 268~269.

62) Van Dyke, supra note 3 at 267~268.
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) slstoliFm FAlol i Qgpale]
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oAl HorRo] shefold Wl TAlel| tigh A= Q14 Sly-el &
ApellA gret o] itk 2y ARtiH YL shetold Rl ¥
oA mAAe AN 2FE2 4G, dtefelF] P &
= Witk

alefo] YFH EX|E Qs Ay o] AFEH(Office of Hawaiian Affairs :
OHA)Z} FHAE 2000 d/l A A2 7P dEAQ AolthRie v
Coutam)® o] AL 2910l DA 27172 SAstel TR oA
Nashe B @as] A2 ade] G4Aelgs) S net 2ede

& ool aFNg 99 P99 T2l B el VAT AF
Rige] Hrbo) wdsl olek, BfglolF WL of 7179 oiE] LD
EX L

“5F2lo] Ql(Hawaiian)” 22 “&}2}o] Q5 W (native Hawaiian)” ol | T A gk

(e

213

1‘
il
o

¢

FaEse
ot AXATE

== 2ol 2(Harold F. Rice)= dtofolol] B Althol] Z2A AFg 7o) 7
J o)A qk slefol YL ot 17} slefo| AR 9] oA} MAE 9]t
FEAS A T AP wh o]E ARt golae AEA|
" Y (Federal District Court)?l] sfoto] FAALE AR sfelo]F AN 122 5%
o digt $da 5\‘% A71ePEA AN A14F(equal protection, H5Z3He}
ABZAADE ZAZ A2l that AAA Adto] ¢3loletn FAT)e)

63) Rice v. Cayetano, 528 US. 495, 120 S.Ct. 1044, 145 L.Ed.2d 1007 (2000).

64) How. Const. Art. 12, § 5:There is hereby established an Office of Hawaiian Affairs. The Office of
Hawaiian Affairs shall hold title to all the real and personal property now or hereafter set aside or conveyed
to it which shall be held in trust for native Hawaiians and Hawaiians. There shall be a board of trustees
for the Office of Hawaiian Affairs elected by qualified voters who are Hawaiians, as provided by law.
The board members shall be Hawaiians. There shall be not less than nine members of the board of
trustees; provided that each of the following Islands have one representative : Oahu, Kauai, Maui, Molokai
and Hawaii. The board shall select a chairperson from its members. [Add Const Con 1978 and election
Nov 7, 1978].(73%: Z2p.

65) A A 1422 W82 v} 2o} “Section 1. All persons born or naturalized in the United
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ol

QAL A o) S wolsol Ptk 1 AR AR 3

ool dFHel| gt K5 0] Fguardianship)= W= 9% (Indians)o]] Tt <] F-<}

(rationally related)"E Tt FAIICL) Y1 22 ARAS AW AH Y Ninth

Circuit)ol] THA] |4
ATEe®

7P sae 2= v A 937t 7R = Rl (American Indians) ¥} ¥

AFRFA 2ol Ytk v AW tPEdS Al 24 =L

Ao} BAE AR HAA | og AAE IS o8t 9

o] ml=dFRle] shutE g EH 25 tigh ¢354

A7Ql Ao| ol “HA[ A" Aoz 1HEo] AR

FE AR U 25 stefo] 3Rl nlmd o] dedo = QY

g 27t 7P Fask =Rl A A U stefold

FUL vEEFRIeE AT

¢

States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein
they reside. No State shall make or enforce any law which shall abridge the privileges or immunities
of citizens of the United States; nor shall any State deprive any person of life, liberty, or property,
without due process of law; nor deny to any person within its jurisdiction the equal protection of the
laws." (732 : DAY, FHAH A15322] e T3 2T} “Section 1. The right of citizens of
the United States to vote shall not be denied or abridged by the United States or by any State on
account of race, color, or previous condition of servitude; Section 2. The Congress shall have power to
enforce this article by appropriate legislation.”(%-2 : D AP.

66) Rice v. Cayetano, 963 FSupp. 1547, 1551~1554 (D.Haw. 1997).

67) Id, at 1554~1555.

68) Rice v. Cayetamo, 146 F.3d 1075 (CA9 1998).

69) US. Const. Art. 1, § 8, cl. 3.

70) Maorton v. Mancari, 417 US. 535, 94 S.Ct. 2474, 41 LEd. 2d 290 (1974)("] Q439 A} 2-(Bureau of
Indin i) DF050e) D8P AT AAFRE F0e] 91 5] 1 %
21403 o] 34 elessonable and raconaly” Aol ch. T2} nZAFR FgRsle] B
€ A2 o8 #AE Y o 53 FE vev e =9 gk

71) Id., at 417 US. at 553, 94 S.Ct. 2474.
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1313} 2410l 3423t A3 2 shelol ARty o AMIES 9% FEAIES
T g atetolF A2 tg ARUAE Al dagled I
WHLE 722 sk Ads FARATE gegde <Ay A
(Anthony M. Kennedy)ell 9Jaf FZ=U3L vl 89| FAKWilliam H. Renquist,
Antonin Scalia, Clarence Thomas, Sandra Day O'Connor)7} Z|W|T] #ALe] o] Ao st

A stk % Wl WAE 2elehe AEA ARAT e 2AZ AN
(Concurring Opinion : Stephen Breyer, David Souter). 422|712 AE]E-*(John P.
Stevens) @} 71 2H J(Ruth B. Ginsburg)HAR} Al ZTt72 RS- sfeto] Aol
3l A7 F e v ~HER S BolFy] wio] WA =l i)
ZpAs] A e Bre et ok

24 o)A e Bejol AR ol } 122 99 SEAL Y] AT
T 250 AESA AT Aaket AL «olFd] 7]k Hrace based)” E=3XH A3t

o HPE ez $HEH 2152 ute|gta E‘},b:}. 50 58 W Aow
MNAAE “FE EE(defined ancestry; ©] 73 shefo] ARy elvt A ket

0] “AF(race)e] hA Elproxy)" 2 & ZqOlﬂ‘rw Tl sleto] Aol

afelo] = PR He] gk FAjo]7] wjiel] shejo] Rl AL} Ho] glom=
H] AW E 7191 Qe A Te](Bureau of Indian Afhairs)o] -2k EE

the AT T A4S zhetka uglth
A L] threldo] o] ¢} o] WAgh RS A1ZRE fefo] o]
nAR 7L Qg ske Hl= A (American Indian)e]] S EE]=A] 55 At
3R] SAThT 9P wRolthry ol2ld Fe Al sjefole] SAlE sjetel
72) AR AR 9, 99 olelelE HTY, BT, DRTEX, 299 5
o) WAL U 2o Hle) T Aepiae 4, ARown oA wh vleepy
o] g T2 Ao APARE DEARATY, )T Dgoppeel A9 2 7)

2001 18] ZAHAHATE 2011-B-1) FaL

73) Riee, 528 US. at 514, 120 S.Ct. 1055.

74) Id, at 528 US. at 520, 120 SCt. 1059 (Mancari®} TH).

75) Id., 528 US. at 518~519, 120 S.Ct. 1058 (F}Q] 7L 3lofo| Yl S n)= gdFRloz & &
AE7}F AH-E w2 Jon Van Dyke®} Stuart M. Benjamin®] Eﬂaﬂf— FAL G T e =2
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o % S 7 JH 547&8 EHAT seloldF
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AFRIe] B uibo FEE 24 JET n|=dFHI 02 Holof gt F7at
A wsdFRe] S v FA Fefehrn 22|BR o]Fo] W] o
Sfo|AHFA o AMdET R FEAF AlghE FHEY A5zl fintE] = A
ollth. B2 | 9J3]7} v|a g BEAE “H (recognize) sk HEH Y A
g 7 I AR B oJ3le] mlmd RS 3 vekek AR ades
A FEA FEHE A 2 mSdTUER e Aol ARelth®
a8 B v, 59 o] FZAL AMIA shete] GAte] 544
B R I B i & - Ao Aol
M= HA A o]k
20 AL A &3 2~E|B A0} 71281 T S 3
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S tebA] ettal TR 2 o fe Al 7ol AR, stefeld Tl
N eFRle] W S7] weel ARt 4Rl 7=

A7) flal Lot B2 Ag-E Ao drt EAl, A FIF el |
2 “Fg 2 Epublic trusy”e] SJF7F FA O Slek A, AFUEL Ao &
o gk BAS wolo} ala RIS “Exjdo|1 JEAQ B

= Q1&38kaL “fE & ofF oy [o]9 2] JYe2RE AYE & F Utk 7.

76) Id., 528 US. at 524~526, 120 S.Ct. 1060~1061 (Breyer J.<} Souter J.2] T} A 2HAd 5= ¥
o)ZAM ol A “sletol el et Al usy™& SEH I3 o|5o] n= ARl &
314 7] wjiTolgta 7).

77) Id, 528 US. at 526~527, 120 S.Ct. 1062.

78) Pl AFRIE gt mjo)3]o] A} vhekgt ZR o] FEAf AA el A& Pevar,
supra note 4, at 271~274.
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of 515}79) aBR F AR stefoldFHle] tek 2A|E “oj5)7t 7R =5
g o35 AJFIsk7] ek B2 FelA S B rationally) HHE” 0] QlT)s0
‘4’1‘-‘47&5‘:} ZeejAo] Eﬂr 2“?47—‘10]3}1 T e A F e &
Fo)e] sheloldFRIEo] v dFR (Native Americans)2] IH-2 ThFI7] A
els]e] 1507 o) /de] WES 7% Bl lthe Aoltksh Lrefzdo] Hrlo|
el “iiéﬂi% F(paradox irony)”& HolF=H, stelo] TSl
Aple] AR5 dstaL oA Sstthe A AA7E 25| &3 “5HE of
& FElAl RSk vk Aoltk ol n=e] #A gEol
2 7FsAE Molzky] wEoltksy aejng stelol AR} ol Zoleke
FRAY| AT dioe] “[ofetol]Fe] drmnt pE 4 gla gl AR
£ 7HE AFER A o] “AlE Al (rust relationship)” © & Koo} gt
Tty
AAMA AR} deflol] 7)1 %3 o]2ig Agrejrie] B AsEe] A o
Foe 131?'& N “LO}*‘ﬂ A] wz‘ ‘3}. A AT el wake] 4o
o

l(special benefits)”S

299, 6 A Aw;;a.%dm Actismel 7VHE 948 0

Oﬂzbtﬂ o] WA} & @il 20003 AN vl= thEHAA NN A5H
o2 EzeltRe AUEE UG Aol 1 & dolrs

919] Bel} SHStol Al oA R BAsle] Y, Folu
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79) Rie, 528 US. at 529, 120 S.Ct. 1063.

80) Id., 528 US. at 531~532, 120 S.Ct. 1064 (Mamcari Q2.

81) Id, 528 US. at 533, 120 S.Ct. 1065.

82) Id, 528 US. at 535, 120 S.Ct. 1066.

83) Id,, 528 US. at 536-537, 120 S.Ct. 1067.

84) o] FAl|l that ApA8F +=2]= Erwin Chemerinsky, The Gonservative Assault on the Constitution (New York
- Simon & Schuster, 2010), pp.239~247 (Bwh v. Gare, 531 US. 1046 (2000)°l] that Am)S o
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<Abstract>

Analysis of Historical Issues and the US Supreme
Court Cases on Native Hawaiians

An, Jong Chol*

This article deals with a history of Hawai'i whose territory was the only kingdom in
the US, and with court decisions relevant to Native Hawaiians. The Kingdom of Hawai'i
was toppled by some Americans in 1893 and annexed by the US in 1898. Concurrently,
the crown lands of Hawaii became part of US government land. US Congress passed
Native Hawaiian Homestead law in 1920, defining Federal Government’s “trust
responsibility” toward Native Hawaiians. However, the designated lands were less than
10% of the whole Public Land in Hawai'i.

Thereafter, Hawai'i became a State in the US in 1959, so that the Public Lands were
delivered to the State government for administration. Later, the revised State
Constitution (1978) established the Office of Hawaiian Affairs which is in charge of
Native Hawaiian issues. The US federal administration also supports an idea that Native
Hawaiians are one of US Native Americans.

The two US Supreme Court cases, however, explain how Native Hawaiian issues are
framed in the Federal Courts. The cases are Rice v. Cayetano (2000) and Hawaii v. Office
of Hawatian Affairs (2009). The former case is a judicial review of election limitation to

Native Hawaiians in the election of Board members of Office of Hawaiian Affairs. The

* Pozo Goldstein LLP, Intern & Associate.
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latter is whether the State of Hawaii should stop liquidating Public Lands due to
Congress “Apology Resolution” before Native Hawaiian issues are wholly solved. The
Court were negative on two issues because the judges thought that whether Native
Hawaiians are Native Americans was not clear. Thus Hawaiian community is eager to
have US Congress pass a bill for recognizing Native Hawaiians as one of Native
Americans. Thus the recognition process is still ongoing. If US Congress recognizes this,

then it might also affect Japanese perception of colonial issues in Korea.

[Key Words] US. Supreme Court, Hawai'i, Native Hawaiian, American Indian,
Apology Resolution, Office of Hawaiian Affairs, Kingdom of Hawaii,
U.S. Constitution Fourteenth Amendment, U.S. Constitution Fifteenth
Amendment
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