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1
See F Marrells & F. Gélinas.
“The Unidron Principles of

International Commercial

Conrracts in ICC Arhitration’

(1999) 10:2 1CC 1CArD. Bull. 26

For a fuller analvsis of these

issues. see F Marrella, “La
nuova lex mercaioria.  Principi

Unidroit e usi dei contrati del

commercio mternazionale” in

Trattaio di diritto conmmerciale

¢ di dirtito pubblico
dell economia diretio da

Francesco Galganc (Padova:

CEDAM. forthcoming. 2002},

2
Although the Unidroir
Principles were officially
introduced in Mav 1994, no
teference was made © them in
an ICC arbitration unal 1993,

3
This updare also includes an
award from 1997 (no. 7363},
which was not included in the
Drevious report.

ICC International Court of Arbitration Bulletin Voi. 12/No. 2 — Fait 2001

The Unidroit Principles of
International Commercial

Contracts in ICC Arbitration,
1999 - 2001 |

Introduction

The present report is a follow-up to an inital article on the application of the Unidroit
Principles of International Commercial Contracis in 1CC arbitration,! which was
published in volume 10, no. 2 of this Bulletinz. That article covered 23 cases decided
hetween 1995 and 19982 The present study covers the period from January 1999 to
December 2000, during which the Unidroit Principles were applied in 14 ICC cases?
In light of the increasing interest in the Unidroit Principles, it has been thoughe that
an update on the subject would be instructive and helpful.

To aid comparison, the same basic classification will be adopted in this report as in
first one, where a distinction was made between application of the Unidroit Principles
as the proper law of the contract, their application as a means of interpreting or

supplementing applicable national law, and their use as a means of interpreting or
supplementing international uniform law.

Applications of the Unidroit Principies

1CC reference

7365
Final award
Mav 1997

Where published Type of application

Court decisions relating 1o the
award: US District Court, S.D. Calif,
7 December 1998 (1999) XXIVa
Yearbook Commercial Avbitration
(Y.B. Comm. Arh.) 875-881
(including reference 10 the Unidroit
Principles); (1999) XXIva Y.B.
Comm. Arb. 287-293; Trib. gr. inst.
Paris 21 Mayv 1997, [1997] Rerve de
larbitrage (Rev. arb) 417-427;
Paris 15 September 1998, [1999]
Rev arh. 103-120 (Annou P Lalive).

jale
N SN

As a means of interpreting/
supplementing applicable
national law.

7819
Partiaf award
August 1999

(2001) 12:2 ICC International
Court of Arbitration Bulletin (1CC
ICArD. Bull), this issue, 56-37.

As a means of interpreting/
supplementing CISG.

NG
EL
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26 8547

(2001) 12:2 1CC ICArD. Bull., this

As ameans of interpreting/
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Finat award tssue, 57-60. supplementing ULIS,
January 1999 .

2 7 9474 (2001) 12:2 ICCICArb. Bull,, this As the proper law of the
Interim award issue, 60-67. contract.
February 2000

Dg 9479 (2001) 12:2ICCICArb. Bull this  As the proper law of the
Final award issue, 67-73. Contract.
January 1999

'2 9 9594 (2001) 12:2 ICCICArD. Bull, this As ameans of interpreting/
Final award issue, 73-76. supplementing applicable
March 1999 national law.

3 O 9651 (2001) 12:2 ICC [CArb. Bull,, this As ameans of interpreting/
Finat Award issue, 76-81. supplementing applicable
July 2000 narional faw.

3 :1 9753 (2001) 12:2 ICC ICArb, Bult, this As 2 means of interpreting/
Finalaward issue, 82-84. supplementing applicable
April 1999 nadonal kw.

3D 9759 (2001) 12:21CC ICArb. Bull, this  Asameans of interpreting/
Preliminary award issue, 84-88. supplementing applicable
July 1999 national law,

3 3 9797 (2001) 12:2 ICC ICArb. Bull, this As the proper law of the
Final award issue, 88-95. Contract.
July 2000

:3 a 9875 {2001) 12:2 ICCICArb. Bull,, this As the proper law of the

* Finalaward issue, 95-99. CONLrct.

March 2000

3 5 10022 {2001) 12:21CC [CArb. Bull,, this As 2 means of interpreting/
Parial award issue, 100. supplementing applicable
August 2000 natona law

3 6 10114 (2001) 12:2 ICC ICArb. Bull, this As a means of interpreting/
Final award issue, 100-102. supplementing applicable
March 2000 national faw

3 7 10335 (2001) 12:2 ICC 1CArD. Bull,, this As a means of interprering/
Final award issue, 102-1006. supplementing applicable
September 2000 national law.

3 8 10346

Final award
December 2000

(2001) 12:2 ICC ICArD. Bull., this
issue, 106-113.°

As a means of interpreting/
supplementing applicable
national law,

[
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4
1CC Publication 808, available from
the Secretariat of the ICC
International Court of Avbitnnios
and on the JCC Court’s web site:
wwwicrarbitration.ory

s
Cf. case 8331 (1999; 10:2 ICC 1CArh.
Buil. 63, where the parties “agreed

that the arhinmd Iribunal shall apply
the relevant agreements berween

the parties and. o the extent that

the Arbirral Tribunal finds e

necessary snd appropriate, the
Unidroit Principles of International
Commercial Contmcts of Mav 1994
shull be applicd by the Arbitral
Tribunal™,

It mae also he noted that during

the pericd of eeference a further

o parual mward was rendered inocase
. 710, This case was considered in
the first report. 1o which the
reader is referred.

8
Article 6.2.7 (Definiion of
hardshipy: There is hardship

: where the occurrence of events
Randamentalie aliers the equilibrium
of the contract either because the
cost of 3 party’s perfurmance has
Increased or because the value of
- the performance a part receives
has diminished, and

(1) the events occur or become
0%n 1o the disadvaniaged pany
after the conclusion of the
contract:

1) the cvents could nor resonably
; ve been taken into account by
disagvanuaged pany at the time
of the conciusion of the contract:
{c) the events are bevond the
ol of the disadvantaged pamy:
and

{d) the risk of the events was not
Bsumed by the disadvantaged
party”

- 7
Midroit Principles. art. 4.1¢1) (A
contract shalf be interpreted

. 2Cording 1o the common
m‘g&nuon of the parties.’} and
Ciples of European Contract
“Law (PECL). an. 5:101(1) (A
Comtract is o be interprered
according 10 the common
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i. The Unidroit Principles as the proper law of
the contract {lex contractus) .

In order to highlight the reasoning of imtermaional arbitrators. a distinetion will be drawn
berween cases in which parties made an express reference to the Unidroit Principles and those
in which no such choice was made. In the latter case, the choice was made by the arbitrators.
pursuant to article 17 of the 1CC Rules of Arbitration of 1998 or article 13 of the*former
(1988) version of the Rules.

1. Choice of lex contractus by the parties

In three of the new cases, the parties chose the Unidroit Principles as the governing iaw in
their originat contract or during the arbitration proceedings.” The Principles were here
considered either as international rade usages, an expression of modern international
commercial law. or general principles of law.

In case 9479, the dispute concerned the interpretation of a trademark licensing agreement.
During the proceedings, the respondent argued that the contract should be revised by
replacing some of the agreed terms with those of Council Directive 89/104/EEC of

21 December 1985 to approximarte the laws of the Member States refating o trademarks. The
respondent pleaded it had suffered hardship, as defined inaricle 6.2.2 of the Unidroit
Prircciples.” The arbitral wribunal found thar the parties’ express choice of New York law o
govern their contract related onlv 1o its validizy. No other national law having been agreed
upon, the ribunal concluded that the contractual provisions and international yrade usages
should be applied to decide remaining contractual issues. It considered the Unidroit Principles
to be an accurate representation of international rrade usages and on this basis came to the
conclusion that no hardship had been suffered.

In case 9474, a1 the suggestion of the arbirral rribunal, the parties agreed on the application of
‘the genera standards and rules of international contracts”. In the arbitrators’ view, there was
no one convention directly expressing such principles. Whilst the United Nations Convention
on Contracts for the International Sale of Goods (C1SG) could be thought o embody universal
principles of internarional contracts, its application to thar particular case woutld have required
the parties expressivio choose it in their contract. The arbitral wribunal also pointed 1o other
more recent 1exts expressing current general standards and rules of commercial law which

- could equath: have been used. such as the Principles of European Contract Law (PECL), the

Unidroit Principles of International Commercial Contracts and domestic laws oo, both
common law and civillaw (e.g. the Uniform Commercial Code of the United States).

The third case - 9797 — has already been the subject of much discussion in various
publicarions. For present purposes, suffice it 1o sav that in the final award the sole arbirrator
eventualh found the principles of contractual interprezation needed 1o decide the case
embodied in the Unidroi Principles and PECL. The former were further used to establish a
number of important conciusions such as: (a) the ‘member firms’ implicit obligation to

inteniion of the parties even if this

according to the meaning that
differs from the literal meaning of

reasonable persons of the same

according w (1) or (2). the

the words.”) and. further Unidroit
Principles, art. -.1(2) {If such an
intention cannet be established. the
contract shall be interprered

kind as the partes would give o it
in the same circumsiances.’} and
PECL. amicle 5.101(3) ¢'If an
inrenton cannot be established

conuract i 1w be merpreted
according o the meaning thar
reasonable persons of the same
kind as the paries would give 10 it
in the same circumsiances.’).




52

Unidroit Principles, art. 1.7: (1)
Each party must act in accordance
with good faith and Faic dealing in

interaational rade.

(2) The parzics mav not exclude or
limit this dury”

E)

Unidroit Principles. art. 54.2: ‘To

the extent that an obligaton of a

party involves a duty of hest efforts
in the perforrmance of an activity,
thae party i bound o make such
effors as would be made by
reasonable person of the same kind
in the same circumstances.”

10

Cnidroit Principles. art. 7.3.1(1: A
PATTY Mav ermimie the congrmet
where ithe fatlure ol the other pary
ek perform an obligation under the
ConLract ameounts w2 fundamental
non-pertormance’; and

wt. 735 1) “Termination of the
contract releases both parties from

their ebligation to effect and o

receive future performance.”

1

"1y The aggrieved puny is entitled
o full compensation for harm
sustained a5 2 result of the non-
pertormance. Such harm includes
buth snv loss which it suffered and
any gain of which it was deprived.
taking o 1ccount any gain o the
aggrieved pary resulung from s
awvoirdance of cost or harm.

(23 Such harm mav be non-
pecunizry and includes. for
instance. physical suffering or
emotional distress.”

12

F.g cases 7373, 82610 8301, 8302,
3303, See F. Marrella & F Gelinos.
op. Cit.

13

This distinction geflects thar mude
irs article 1701 of the 1CC Rules of
Arbitration {1998}
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cooperate and to pursue their professional practice in accordance with the principles of good
faith and fair dealing inherent 1o international contraces™® (b) party Z's dusy of best efforts ‘to
ensure cooperation, coordinarion and compatibilicy among the member firms’ practices’s? (¢)
release of the parties from their obligation to carrv out and receive further performance, upon
terminadon of their contract;™ and (d) the 1mpos&.1b1]1tv for party X to claim full Lompen:;atlon
as defined in article 7.4.2 of the Unidroit Principles.

These cases show modern arbitrmion 1o be increasingly affected by the muldplicarion of
general principles of contract law. In award 9797 the arhitrator felt it was necessacy to referto
two sets of principles, which is in iself striking, since the case was a good examiple of global
litigation, where the Unidroit Principles could have sufficed. These is a risk thatsuch
multiplication may undermine the Unidroit Prnciples and complicate choice-of-law problems
ininternational arbitracion. The phenomenon therefore needs to be moenitored.

2. No explicit choice of law by the parties

The Unidroit Principles have been applied by atbitrators even where the parties did not
expressly refer to them ™ In such cases thev are genelly reated as an expression of fex
niercatoria.

In case 9875, the dispute turned on the interpretation of an exclusive licensing agreemen:
berween two companies, one from Western Europe, the other from Asia. According to the
contract, the claimant was granted an exclusive right to sell the respondent’s products in
Europe. The claimant contended that the respondent had entered into a separate agreement
with a third party breaching the initial exclusive agreement. There was no choice-of-law
provision in the contract, and the arbitrators decided to deal with this question in a pagTial
award. Using the objective method, they found there 1o be no significant connection, which, in
the words of the arbiiral tribunal, reveaied ‘the inadequacy of the choice of a domestic legal
system to govern a case like this’, covering the manufacture and sale of products invarious
parts of the world. Nor could the choice of Brussels as the seat of the arbitrztion fead 1o
application of Belgizn law: The only path open o the arbiteal tribunal was o resort o fex
mercatoric, defined as rules and usages of international trade originating from operators,
arbitral decisions and institutions such as Unidreit. At the same time, however, the arbitral
tribunal took account of relevant natonal laws concerning intellectual property rights issues
raised during the proceedings.

il. The Unidroit Principles as a means of

interpreting or supplementing applicable national
law

The number of cases illustrating this category of application is on the increase. Asnoted inthe
previous report, such an application falls cutside the scope of the Preamble of the Principles. Ie
is a type of application thar has been developed by arbiiral pracrice in order o confirma
solution based on other legal grounds. s effect 1s 1o give a transnational stawus to the
application of a demestic law. A distinction wiltbe made between cases in which the parties
referred o the Principles and those in which the arbizral ribunal inroduced the Principles
without a specific request from the parties. "
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14
*Contract werms shall be

interpreted sooas w ghve effect to
all the termes nsher than o deprive
some of them of effect.”

15
Tssues within the scope of these
Principles but not expressh serded

by them ane as far as possible o be
seuded in accordance with their
underlving general principles.”

16

‘In all cases the Arbitral Tribunzl

shall take account of the provisions
of the conrract and the relevien

. oide usages.”
17

Ser Fouchard. Gaillard, Goldman,
Orr International Commercial
Arbitration, edited by E. Gaitlard &
J. Savage (Kuwer Lw
Iternational. 19993 at B4aff

E. Gaillard. "L distinction des
principes penémus er des usages
du commerce international” in
Etudes offertes & Picrre Beller
(Puris: Litec. 1991 203:

F. 5. Narinun. “Taternation:l
Commercial Arbitration and the
Rule of Lan {1991y 2:2 1CC ICArD.
Bell 7 A Kassis. Theéorie péndrale
des usages chr commerce (Paris:
LGOI 1954,

18

See especially Fina! Axard in case
8873 (1999) 102 1CC 1CArb. Bull. 78,
(1998) 125 L1 1017 (Annot.
D.Haschen.

19
-However, see the practical selution
adopied in aricie 32-A of the ICC
Model Internmional Franchising
Contract (ICC Publication 557,

SR and the commeniary on the
model contract by E Joliver. ‘Loi
dife applicable et réglement dles
rends dans le contmrmodéle
{ranchise internationale CCY'
12000:4) Cabicrs de droit de
lemreprise 30
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1. Application requested by parties

Growing awareness amongst parties of the existence of the Principles has led to their
increasing use. Thus, arbitrators apply the Principles not only to reach a solution consistent
with general principles of law, but also because this s the wish of the parties.

In case 9739, the Principles were used to determine the validinr of an arbiration clause in
which a national law was chosen 1o govern the parties” coniract. The parties disagreed in their
interpretation of the arbirration clause, which they sought to elucidate during the arbitral
proceedings by referring to the Unidroit rules of interpretation. Referring to articles 4.5™ and
1.6(2)" of the Principles, the arbitral tribunal found that the paties hud intended to resort
arbirration and that their arhitraton agreement was valid.

Case 10114 concerned an afrer-sales agreement between an East European and a Chinese
comparny, in which there was no choice of law. During the proceedings the Chinese claimant
argued for the application of Chinese Iaw, calling at the same time for the application of
international practices. as expressed in the Unidroit Principles and CISG, noting that the later
concerns sales conuracts only. The East European respondent contended thar Chinese law
should apply ‘10 the extent CISG, Unidroit or general principles of insernational trade law do
not prevail over or complete te Chinese luw”. The arbitral tribunad reasoned as follows:
Chinese law is applicable by mutual consent: CISG is part of Chinese law and is applicable sub
specie; the Unidroit Principles are rules of law within the meaning of article 17(1) of the ICC
Rules. In irs final decision it dismissed the claim for punitive damages as neither Chinese
coniract law nor the principles of intermagional erade law contatned any provision forsuch
damages.

Another interesting illustration of the joint application of national law and runsnational
principles is found in case 9651. The contract underiving the dispute between the parties was
governed by Swiss law. However, it also conuined a clause referring o ‘justice. equity and
good conscience’, which led the respondent to refer to the Unictroit Principles as a useful
guide in relation to such principles of justice and equiry as are internationaliy acceprable”. The
respondent was alieging that the claimant had obrained the conorace by fraud and materiad
misrepresentation. In order to decide difficult issues of contract interpretation, the arbitrators
resorted to transnational principles, finding that principles of contract interpreration drawn
from Swiss law were consistent with Indian las, “all civilized jurisprudence” and the Unidroit
Principles.

Case 10022 illustrates an application of the Unidroit Principles via the notion of rrade usages
and article 17(2) of the ICC Rules of Arbitration. " The claimant argued that since arbitrators
are required to take into account international trade usages and since the Unidroit Principles
are a codification of trade usages, the arbitrators should rely on the Unidroir Principles. This
however begs the question of what is meant by "take account of trade usages’, which has been
and still is a source of much discussion amongst scholars.” It is also unclear whether or not the
Unidroit Principtes are a codification of trade usages.™ Besides. thev are no: alone: as already
menrtioned. there are also the Principles of European Contracr Law and other simitar
codifications mav be developed in the future. Wil the multiplicarion of such principles of
uniform contract law lead arbitrators to multiply their references to them ad abundantian:?
There would seem 1o be 2 tendency in this direction. without as vetany clear solution to the
choice-of-law problems this will raise.”

2. Application by arbitrators

In four cases a solution reached via the applicable national law was confirmed by reference 1o
the Unidroit Principles.
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20
These principles are stared in
articles 1.3 and 1.7 of the Unidroi
Principles. Art. 1.3: A contract
validly entered ingo is biading
upen the pasties. It can only be
modified or terminated in
sccordance with its terms or by
agreement or 35 otherwise
provided in these Principles.” Art
1.7: see supra nowe 9.

21

‘Each party shali cooperate with
the other party when such
vouperation mar reasonably be
expected for the performance of
that pary’s obligations.”

22

Sve supra note 8.

23
Y1} The non-pedorming party is

not lable for harm suffered by the

aggrieved party o the extent that

the harm could have been reduced

by the lazter party's taking

reasonable sweps.

| (2) The aggrieved party is entitled
[0 recover any expensces remsonabiy
incurted in atempting to reduce

the harm.”

i 24
(1) The parties are bound by anv

usage 1o which they have agreed

and by any practices which they

have established berween

themselves,

; (2} The parties are bound by a
usage that is widely known wo aad
regubirdy observed in international
tade by parties m the pardculae
trade concerned except where the
appiication of such usage would be
unresonable.”

25

Art. +.1: (5 A contraer shadl be
interpreted aconding to the
commaon intention of the parties.
{2) If such an intention cannot be
established.. the contrace shall be
interprered according o the
meaning thi reaxsonable pegsons of
the same kind 25 the paries would
give 1o it in the same
vircumstances.” At 4.2 @ €1y The
staiements and other conduct of a
party shall be interpreted

acvording o that party’s intention
if the vther pzrrv knew or could
not have been vnaware of thac
intentiun.

2y if the preceding pacagraph is
not appiicable. such stements and
other conducr shail be interpreted
according to the meaning that a
rexsorable person of the same kind
as the other pary would give w it
in the same circumstances.”

Art 4.3 o applving Ardeles a0l
ant 4.2 regard shal be had to 20
the circumstances. mcluding:

{a3 preliminane regonarions
between the parties:

(b} practices which the parties
have established berween
themsetves;

{¢} the conduct of the parties
subsequent o the conclusion of
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In case 9594. the arbitrators applied English law on mitigation of damages, noting that ‘a
similar standard has been established internationally, primarily in the Unidroit Principles’. In
case 9753, the sole arbitrator gave due consideration to the Czech Commercial Code as well

as tobroader principles such as pacta sunt servanda and the duty to cooperare in good faith
as proper grounds for resolving the dispute.®

More interesting than case 10346, where there are brief references to the Unidroi
Principles, articles 5.3, 1.7,% 7.4.8,% and 7.3.1 on withholding performance, confirming
solutions drawn from Colombian law, is the final award in case 10335, Here, a shareholders
agreement was interpreted according 10 Greek law, expressly chosen bv the parties. The sole
arbiiator showed the specific rules on interpretation contained in articles 173 and 200 of the
Greek Civil Code 1o be common to most civil faw svstems. He thence showed these rules to be
consistent with the Unidroit Principles since: *{m]odern international commercial law is
evolving in the same direction (cfr, for exampie, articles 1.7, 1.8%, 4.1-4.3% of the Unidroir
Principies of International Commercial Contraces)’.

These cases once again show the importance to arbitrators of a neurral set of rransnational
principles 1o underpin the validity of their decisions bevond applicable aational Lzs,

Ill. The Unidroit Principles as a means of

interpreting or supplementing mternatlonal
uniform law instruments

Without entering into the continuing debate over national versus autonomous means of
interpreting and supplementing international uniform law conventions,” we here simply note
the techniques adopted by ICC arbitrators in this field.

In case 8547, the arbirral rribunal used the Unidroit Principles to supplement the Uniform Law
onthe International Sale of Goods (ULIS), deciding that the respondent was enritled ro stop
payment because of the non-conformity of the goods delivered. ¥ reached this conclusion on
the basis of exceptio non adimpleti contractus, a concept reflected in article 7.1.3 of the
Unidroie Principles, 1o which reference was made via article 17 of ULIS,

In case 7819, where French law was applicable, the arbitral ribunal referred both to aricle 53

of CISGand roarticle 5.7 of the Unidroit Principles in order to conclude in favour of the

the contract:

(d) the narure and purpose of the
CONIriCH .
(e} the meaning commoniy given w
terms and expressions in the wade
concerned:

(F) usages”

26

The use of for edmple followed
by 2 reference 1o the Unidroi
Principies is becoming a wechnigue
commonly emploved by arbitrzors
to show that their decision is in
line not oniv with the applicable
national law but also with principles
enjoving wide International
consensus. See also case 9651,

27

See e.g. B Schlechtriem. ed,,
Commentary on the UN Convention

ont the International Sale of Goods
(CISG), 24 ed. (O\fard Charendon
Press, 1998) sub a7 and

M. Gebauer. Lmrorm fan
General Principles and
Autonomous Interprenon’
(20007 3 Unif. L. Rev. 643,

25

it is clear thar if the lex comractus
is a given nutional Iaw. thar lase
may incorporate specific
internazional convennons.,

29

(1) Where a contract does aot fix
or make provision for
determining the price. the parties
are considered, in the absence of
anyv indication to the contrary, t©
have made reference to the price
generadiv charged w the time of

the conclusion of the conwact for
sach performance in comparable
circumstances in the trade
conceraed or. if no such price is
availible. o z reasonable price.

{2y Where the price is to be
determined by one party and thar
determination is manifesty
unreasonable. a reasonable price
shull be substiruted norvvithsianding
any CoNEract term 1o the coniran:
(3) Where the price is w0 be fixed
by 2 third person_ and that person
cannot or will not do so. the price
shall be a reasonable price.

() Where the price i 1o be fixed
by reference 1o factors which do
nor exist or have ceased 10 exst or
1o be accessible. the nearest
equivalent factor shall be treated as
3 substiture.”

e
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20
Exampies of previous cases where
the Unidmir Principles were
excluded are §573, 9029 and 9419,
See F. Marrefla & F. Gélinas. op. cil.
31

£g 9797, where the amount in
dispute was more than ten billion
dollars.

3z
i Studied in the previous report
W DOvering the period 1995-1998 (e
» 2Pproximately $8%) and 1o 8 of the
14 cases smdied in the present
report {f.e around $7%)
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validity of a sales coniract lacking provisions on price. This case is noteworthy since the
arbitrators did not refer 1o the Principles in order to interpret CISG, but rather used them 1o
confirm a solurion already expressed in CISG, which. as part of French law, was applicable in
the case in question. By referring to the Principles, the arbitrators sought to demonstrate that
a contract where the price is not expressly determined is valid and consistent with international
commercial practice.

These two cases confirm the possible interplay between the Unidroit Prin¢iples and
international uniform sales conventions. .

{V. Exclusion of the Unidroit Principles

In none of the cases examined for the present report was the application of the Principles
considered and ruled out® They were always applied either pursuant to a request by at least
one of the parties or due oa lack of choice of applicable law.

Conclusion

As far as the application of the Unidroit Principies as lex contractus is concerned, this seems to
be more characteristic of very large economic arbitrations™ than small ones, which
consistently prefer a traditional approach based on conflict of (national) laws.

Parties and arbitrators are increasingly aware of the possibility of applving the Unidroit
Principles, particularly in conjunction with domestic law** However, in some awards arbitrators
tend to mix rules from different sources without explaining the reason for their selection,
focusing instead on the solution of the issues. This approach can be condoned ounly from a
pragmatic standpoint. Confusion in the choice-of-law process leads toa risk thar arbitrators
rnay fail to apply the proper law, which could be detrimental to the legal quality of their final
product —the award.

Reference to different sets of general principles of contract law (Unidroit Principles, PECL, and
whatever else may emerge around the world) may generate problems of ‘conflicts of
principles’. Whilst we may know how to solve conflicts of laws, ‘conflicts of principles’ are quite
another matter and arbitrators would be well advised to use the technique of multisourcing
with extreme caution.

Finally, as regards use of the Unidroit Principles o interpret and supplement international
uniform law conventons, the predilection continues to be towards CI5G. However, arbitral
behaviour mav change, as shown by cases 9474 and 7819. The later, in particular, shows
arbirrators using the Principles 1o confirm a solution already existing in CISG. Their reasons for
doing so are that they will be sure that the CISG is in line with internarional practice and
standards such as those expressed by the Unidroit Principles. Could thisbe a sign that CISGis
beginning toage? Time willwell ...
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here, details not
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intelligibility of the aweard
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Names of parties bare
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International Court of
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Contracts

Partial Award in Case 7818

September 1999

Original in Freneh

Place of arbitration: Paris, France
1988 ICC Rules of Arbitration

Claimant. a bark, and Defendants, a syndicate of hisurance companies, entered into a
number of insurance contracts. subject 1o French law lo cover the possible frustration,
due to political circumstances in Brazil. of internationet! sales contracis Sinaunced by
Claimant. Since the exporting compenties bad failed 1o deliver by ihe previously extended
deadline for doing so, Claimeant meide a claim o Deferndants under the insurance
contracts, contending that governmental measures in Brazil bact prevenied the exporters
front abiding by their sales comnpitments ctined marede it impossible for them to repay the
adrance funding they bad been granted by Claimarnt. Defendents questioned the grotuds
upon which these claims were made, arguing tht the fucts referred to by Claimant didd not
constitute a political risk within the meaning of the insuraince Contracis anel that there
was a lack of causality betiween the events upon which the insurance claim was based and
the barm suffered by Claimant. They also accused Claimant of providing them with
insufficient informetion prior o the signing of the insurance contracts. It its partial
award, the arbitral tribunal first considered whetber or not the underlying sales contacts
were valid, as Defendants bad argued thar they could not be considered as binding due 10
the deficiency of the price clause. In responding to this point. 1be arkitral ribunal referred
to article 55 of the United Nations Convention on Contracis for the Tmtersational Sale of
Goods and article 5.7 of the Unidroit Principles.

‘La défenderesse a congesié [a validité des contrars d exportation selon le droit brésilien, pour
indétermination du prix. f...]

{La défenderesse] a dénonce l'<absence de risque réel », du fait de Pabsence de toute force
obligatoire des contrats tenant au mecanisme de fixation du prix, et en veut pour preuve gque
rien ne permet de fixer le prix au-dela de mars 1990.
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[La demanderesse] répond que selon Iarticle 1¥° des contrats les parties s'engagent
respectivement avendre etd acheter. qu'il s"aglt d OPErAUONS OUL 3 fait couranies dans le
commerce international considére. lesquelles s'exécutent quotidiennement nonobsant les
objections éventuelles tirées d'une analyse civiliste: au demeurant. les contrats ont é1é

renouvetés et la clause de prix pouvait parfaitement fonctionner.

En ce qui concerne tout dabord le défaur d'examen des conurats commerciaux par [la
defenderesse). le Tribunal observe que les contrats d assurance ont eté conclus au printemps
1989, les premiers rééchelonneiments des contrals COMMErcizux intervenant qtielques mois
plus tard et les avenants 0° 2 des polices érant signés en 200 1990 apres plusieurs mois de
discussions. {La défenderesse] avair donc i chacune de ces érapes le loisir d'examiner de prés
les contrats commerciaux, de s’enquenrt aupres des acheteurs d'une imperfection éventuclle
et de mesurer la porrée de lared clause.

Selon le droit brésilien tel quil ressort des débats échangés entre les parties, le caractére
dérerminable du prix suffit & la validité des conurars. Interrogée par [la défenderesse]. fa
sociéré |...] (acheteur dans les contrats litigieux) 2 expressénent confirmé la réaularité et
I'efficacité des contras. 1t s"agit d'opérations normales er récurrentes, sur des marchandises
qui one un prix de marche. Par in clause dite 4« arrosage », les acheteurs s'engageaient
prendre les quantites de sucre nécessaires pour que ki bangue soit rempiie de ses droits, en
cas de chute des cours. Le Tribunal note surabonlamment que ja vente sans fixation préafabie
dhun prix estcourante dans le commersce international, comme le montrent b convention de
Vienne du 11 avril 1980 sur la vente internationale de marchandises (ait. 53) ainsique les
principes Unidroit relatifs aux comrats du commerce international (art. 5.7).

Aucune irrégularité des contrats ou absence de caractére obligatoire n'a par aifleurs &t8
invoquée par les vendeurs dans les procédures judiciaires bresiliennes. Cerains ontay
demeurant procedé a des hvraisons partielles, avant etapres le mois de mard, 1990. Leur
interdr A livrer résultait des garanties prises par [la demanderesse] sur le matériel, dont
Pexécution $'est poursuivie jusqu'a Pintervention de la force publique (méme si finalement
celle-ci a échoué devant les risques de eroubles soCiAUy) ainsi que des Nantssements de sucre,
sur lequels il v aura de revenir. :

Compie tenu de ces différents cléments, Je Tribural conclut ala realité des conrras lrigieus.”

Final Award in Case 8547

January 1999

Original in English

Place of arbitration: Paris, France
1998 ICC Rules of Arbitration

Respondent {biyer) suspended pavments to Claimant (seller), fotiowing the delivery of
defective goods. Claimant contined 1o demand payment, despile an alleped agrecment
betreert the parties settling their accounts. The parties had differing views on the terms
applicable to the sales ransactions between ther, Claimant (seller) comntended that thev
were subject {o the terms of d telex it had sent to Respondent on 3 December 1991.
Respornddent objected, claiming that it could rot be considered to bave accepted thesg 1erias,
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as it had proposed alternative terms regareing [free-of-charge time. price ard insurance in
its reply of 4 December 1991, Claimeant’s telex of 5 December 1991 contained an
arbitration clause referring to ICC bt Parls and an applicable law cliuse referring o the
Convention relating to a Uriforin Law on the International Sale of Goods (The Hegre.

1 July 1964). In deciding whether or not Claimant bad made a valid claim. the arbitral
eribuncl referred to articles 4.5 (contract interpretation) and 7.1.3 (ron-performance) of
the Unidroit Principles.

‘(1) Theapplicable laiw on the substance of the case is The Hague Convendon of 1.7.64as
the law chosen by the Parties and the Unidroit Principles s supplementary rules which the
Arbitral Tribunal deems appropriate 1o apply where necessary in accordance with art. 17 sect. 1
ICC Rules.

(@ Assoredin provision no. 20 of Claimant's telex of December 3. 1991 the contractshall
be governed by “the Uniform Law for the internatonal sale of corporal movables (Hague
Convention 177647, This clause has evidenty been accepted by Defendant. Ius relex of
December 4, 1991 shows no objection concerning ihe applicable Lo proposed by Climant.

The Arbirral Tribunal is therefore of the opinion that the relationship of the Parties is governed
by the substantve kiw chosen in no. 20 of Claimant's welex. This inclucles the Convention
relating to 2 Uniform Lawon the International Sale of Goads (ULIS) and the Convention

relating ro a Uniform Law on the Formadon of Contracts for the International Sale of Goads
(ULE).

According ro art. 4 ULIS, the Convengons shall apply where they have been chosenas the law
of the contract by the parties, regardless of whether or not the Stues of their places of
business are parties 1o the Convention. This is in accordance with the principlé of party
augonomy, vhich states thar partics are free to choose the law o govern their Joniract.

(b) Insofrasthe Conventions ULIS and ULF did not cover all questions and referring to
article 17 of the ICC Arbitration Rules, the Arbiural Tribunal felr it appropuiate to urn o the
Unidroir Principles which provide useful complement to fill the bicuna and allow 1o find proper
soludons,

{2)  Thecontract wis not concluded by exchange of telexes. because the Defendant
proposed certn new conditions in its answering telex of December 4, 1991, which muterialy
altered the rerms of the coniractaccording o art. < ULF. Defendant asked for different
conditions concerning the free of churge tme recarding delivery, the guaranteed price for all
0f 1992, andt insurance of the goods by seller up o delivery o the end user. The different
terms requested by Defendant concerny muinly the price of the goods and the insurance risk of
the seller.

Such demands for changes in the conuwxt by the other parties are considered by
jurisprudence to be maredal alterations which must be specifically accepted by the party
having made the inizal propusal. ... Because the price ofthe goods 15 an “essentiale negotl
anvthing concerning the price must he considered as a material alteration. The insurance and
delivery risk of the seller or buver are als0 important ierms ofthe contract. as each party must
be able to calculate its possible costs beforehand.

Therefore the telex sent by Defendant on Decermber-i, 1991 consttuies 4 counzer-offer and
should have been answered by Claimant - either containing a confirmation of the different
terms or a new offer. Silence itself cannot have the effect of acceptance, see art. sect. 2 ULk

(3) However, the contraclwis formed by Claimant COMMEN<ing with performance of the
contract. Yhe provisions of the contracias proposed in Claimant’s telex of December 3, 1991
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and not disputed berveen the parties atany ameare valid. The rest of the provisions were
negotiated with each delivery.

(@y  Clamant began to deliver goods on December 6. 1991 and continued g0 do so until
August 1992, Defendant accepted delivery of the goods. The contract was formed beteeen
the parties the latest with the first delivery by Claimant, According (o art. 6, para. 2 ULF
“acceptance may also consistof the dispatch of the goods™,

() The conunct was not—as suggestedt by Defendant— rencgorinted whollvfor each
delivery. It continued to exist as the leaal framework Of the parties to which spetific alterations
or amendments may have been made from time 1o time. Those gherations oramendments
have no bearing on the present dispute.

(©)  Neither Claimant nor Defendant ever objected to the termss of performance of the
conuact during the time period of delivery of the goods. According o the theory of jimplied
contract confirmation] this is to be interpreted as agreement 00 the undisputed rerms of the
conract as presented in the telex of December 31991, unless the parties specifically agreed
on other terms during its performance. Therefore, the provisions of the contract are primariiy
applicable, supplemented by the rules of ULF and ULIS.

: when tking into consideration the internationatity of the relations berween the parties, the
Unidroit Principles become relevant. Article 4.5 Unidiroit Principles states that contract terms
should be interprered as 1o give effect toas many of them as possible. Therefore, if the partes

at one point agreed On CErTain provisions, this needs 1o be tken into account when Inving 1o
resolve a dispute.

in the present case, the Defendant in s answering telex mainly wanted 1o alter the martters of
price and insurance. Since these matters were put in writing for each and every delivery (as
shown by the telexes), they can be snict to have been renegotated and aereed upon every
time within the existing framework of the cantract.

(5  ltwasthe Defendant’s right to stop payment because of the non-conformity of the
coods.

. ©)  Although the degree of non-conformity of anods has not been proven, it was the
. Defendant’s right to suspend payment after raising the exceptio non adimpleti CONIracties.

The contract was (o be performed step by step, Z.e. payment wis to foliow the delivery of
soods. If the goods are not of the qualitv agreed upon in the contract, the buyer must give
notice of the non-conformity. Uniil an agreementis reached berween the parties as to the

T degree of the lack of conformity and as to how to proceed in regard to the non-conformiay, the
T buver does not have to pay the price. The further development of the contracr at that pointis
unclear. Trwould amount to a curtailment of the rights of the buver if he had 1o contnue
payment of the goods without knowing whartwill happen n regard to the non-conformiy:

This is not expresshy stated in ULLS. but follows from the general principles of law referred oin
aride 17 ULIS. According to article 7.1.3 Unidroir Principles a party may withhold its
performance undl performance has been effecied by the other party. Thus the above
reasoringis in accordance with these principles of law.

(c)  Oncetheseller knows of a possible non-conformity it is his duty toact upon this
knowledee to clear up the degree of the non-confornine
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Since the oral hearing . . itis undisputed thar a meeting ook place in . . . the place of business
of .. ., the end user of the purchased products, concerning the quality of the goods. This is
proofof the fact thar Clhimant knew of the pessible non-conformitr of the geods.

The degree of non-conformity is therefore irrelevant in regard to the right of the Defendant to
suspend payment. Itis sufficient that Defendant informedd Claimant of the non-conformity and
then suspended payment until an agreement concerning the tick of conformity was reached.
Defendant suspended pzyment after the meeting in . . . ook place. This is nct aviolation of
Defendant’s contracrual duties.”

interim Award in Case 9474

February 1999

Original in English

Place of arbitration: Paris, France
1988 ICC Rules of Arbitration

In 1990, Claimant, a state bank. ordered from Defendant. a securities manufactirer. a
certain quentite of banknotes in given denominations. Deferndent iindertook to ensire
that the bighest quality standards were applied to the manufacture of the banknotes and
to remedy any errors beyond acceptable limits. The notes were delivered lete and the
smaller denominations failed to meet security and quality requirements. Indeperidert
amspections of the notes confirmed the deficiencies noted by Claimant. An agreement was
madde in 1992 10 redesign, print and supply the denoniinaiions concerned eccording to
revised specifications at a specially reduced price in recognition of Defendant’s
responsibility in the matter. Further dedcys occurred and furthber defects were discorered
in the new sanples, leading Claiment 1o renere its complaints and to question whetber
Defendarnt was in e position 1o perform the contract sciisfacrorily.  In an attempt (o
resolve therr differences. the parties entered into cn agreement in 1993, wherehy
Perenduant wndertook: to supply satisfactory notes at its own cost ared. sulyject (o sectority
ane quality requirements heing satisfive. Claiment grented Defencent the right 1o
contract for future issues of banknotes. Howerer Claimant continued 1o be disseiisfied
with the notes produced. while Defendant was umeilling io repay win aedrvance due 1o be’
retrrned to Claimenn. Lpon being informed by Cleinienst that it conld not for the time
areard ¢ fiuther contract to Defendant. the latter initiated arbitration proceedings. asking
Sfor Claiimenir to be ordered 1o award it such a contract or, failing ihis. to provice
compensation. Defendant’s claims were subsequently considered s withdrawn. due 1o its
Jailure 1o pay the first balf of its adrance on costs. feaving Claimant's couinerclain for
damages as the main claim in the case. With the agreement of the parties. the arbitral
tribunal rendered the present Duerim awcard on reavions issues nked to the 1993
agreement betiveen the pariies. In so doing. it referred to the Unidroit Principles when
examining the applicable law. the validity of the agreement (articles 3.5 and 3.8) and the
eligihility of the claims (article 7.3.2. noiice of termination).

Rt el b AT et By i s s L e

Applicable law

‘[1]  According to the arbitration clauses, the Arbirral Trbunal should decide “fairly™. The
meaning of these clauses was discussed with the parties . . .
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Both parries accepted the Arbitral Tribunal's proposal to apply “the generdl standards and
miles of international contracts” (Procedural Orcler No. 1, para. 1, that amended the
Terms of Reference).

(2} The Tribunalis of the opinion that these ~general principles of contract lan™ are not
directlv expressed in a specihic international convendon.

() The States of both parties are now hound by the UN Conventionon Contracts for the
Inrernationa) Sale of Goods (“the Vienna Convention”). However, many of the circumsiances
of the present asbitration predate [Claimant State} s rtification of the Convention.

Although it is generally recognized that the Convention embodies universal principles
applicable in inrernationat conrracts, whether or not the States of the parties are signatories of
the Convention {see esp. Final Award in casena. 3713 of 1989, Collection of 1CC Arbireal
Awards 1986-1990, p. 223 f), the Tribunal considers that, if the parties had wanted to submit
their agreements to the convention, they would have introduced an express clause in that
SENSE.

Besicdles, in the opinion of the Tribunal, the 1993 Agreement is noOt merely 1 sate of goods
contract; even if the Agreement has been concluded in the frame of a sale of goods. it eniails
other components which are tepical of a setdlement agreement.

(b))  There arc other recent cdocuments that express the general standards anct rules of

commercial faw, in particular the Principles of European Contract Law ant the Unickroit
Principles of Commercial Contracts.

Nevertheless the general standards and rules of international commerciai law have o be
applied to the specilic circumstinces of the case and in particular w the ohject of the conitract
that reflects the intentions of the parties. -

The Tribunal shall tackle this issue more preciselyasto each one of the specific questions ithas
10 solve in this award. :

3] Thegenerat principles of incernatonal contracts may alscbe found 2among various rules
of domestic law, of both common and civil law systems, as applied to international CONIracts,
such as the American Uniform Comm ercial Code.

The Tribunal considers however that in the present lieaton neither [Defendant Stare’s] nor
[Claimant State’'s] law offers relevant and applicable rules. This mav be inferred again from
the fact that the parties did not refer expresshto any of their domestic rules.’

Validity of the 1993 agreemerit

‘The questian

{4] The questionat issue in this sectian is related 1o contentions made bv the Bank i
regard to fraud and mistake that could affect the validiry of the 1993 Agreement.

The posiien of ithe parties
[3] (@) According 1o the Bapk, the 1993 Agreement must be considered nuli and void . -

According 10 {Defendani], Mr [X] was paid ... as "Public Relation and Consulting Fees™ relating
10 the setilement agreement with the Bank. .. [Defendant]’s non-disclosure of the payment
of this generous fee to Mr [X] constitutes 4 fraudulent non-disclosure of a clrcumsiance
which according to reasonable standards of good faith should have been disciosed, with
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reference to the Unidroit Principles of International Cormercial Contracts, aits. 3.5and 3.8,
and the Principles of European Contract Law 1997, art. 4.107 . ..

i

by  According to [Defendunt}, the Bank’s charges, according o which [Defendant] made
improper pavments to Mr [X] in connection with the conclusion of the 1993 Memorandum of
Agreement, are false, unsupporied by any evidence and made wirh malicious and
defamatory iatent . . . ’

R

(s

Thze positon of ihe Tribunal

[6]  The Arbirral Tribunal is of the opinion that the Bank’s allegations of fraud and mistake
against the validity of the 1993 Agreement are not supporied by sufficient evidence and must
therefore be rejected.

[7)  Firstofall, the payment of “Public Relarions and Consulting fees” o Mr {X]. tthas not
been demonstrated that this pavment was done with a fravdulent intent, as it may be inferred
from the follewing arguments and facts.

R
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(1)  EvenifMr {X] was formerly a representative of the Bank, he had been introduced 1o
(Defendant] as nolonger being the fagter’s representative. ...

Finatly, the nature of the refatioriship between the Bank, [Defendant] and Mr IXj mavalsebe
confirmed by the fact that the Governor . . . referred to discussions with Mr {X] as to
discussions with an “outsider™ . ..

)  Inaddition, Mr [X] had never meranyone of [Defendant] before the meetng . . .

(&)  Moreover, the fact that he had represented [Defendant] on some oceasions was well
known to the Bank, and this from the beginning of the negotiations ...

(d)  Thus, the payment did not amount to corruptionand its non-disclosure to 4 fraudulent
non-disclosure.

[8]  Secondly, the extent of the influence. The Bank which has the burden of proof of
its allegation did not bring sufficient evidence of its allegations as 10 the exiicr extent and
consequences of Mr {X]'s undue influence.

Moreover, it did not prove that Mr [X] knew enough about the agreement to be able to
influence and induce the Bank fraudulenty. Finully, the Bank confirmed the agreement
without reservation and never referred to the fact that its consent could have been vitated.

{91 Thirdly, the responsibility and effect of the mistake that has been alteged to
influence the conduct of the Bank is notsupported by sufficient evidence.
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()  The mistake, that was due w the paper supplier's concealment, is not sufficientdy
established in that their consequences on the Bank's conduct were not direct. Indeed. the
non-disclosure of the fraudulent pavment 1o Mr {X]. in case it was estabiished, does not
demonstrate that the kiuer. or {Defendant], was also responsible for the non-disclosure of the
paper supplier' s acticn.

TE:
{
i

()  Thisis confirmed by the fact that the Bank had communicated at once that it was
dissatisfied with the banknotes deliverv. This comforted [Defendant] inits opinion that it was
not necessary 1o commuanicate facts that were atready partly known by the Bank. This does not '
in anv case establish any intent of concealing these precise facts from the Bank...

{10] The Arbitral Tribunal is of the opinion that the Bank's zllegations against the validity of
the 1993 Agreement have not been sufficiently established and must therefore be rejected.”
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Eligibility of the claims
The question

{11} [Defundant) clams that the Bank is barred and/or estopped from claiming non-
compliance with the terms of the 1993 Agrecment.

[Defendant} contends that the Bank is precluded from asserting irs claims of non-performance
for the reason that, in reliance o isaffivmatons or conduct as W the conorry. [Defendant]
incurred considerable harm. 1t rehies on the ceneral concept of waiver and] estoppel.

[12] Thisissue rclaes to the question of whether the Bank had an affimusive duty 10
inspect the banknotes for conformiry andif not. whether its silence mplied an acceptation. In
the event of defects, another issue ix ghe issue of the existence of a duty to give potice. of
the extent of the notice period and of the precise content of this notice.

The position of the partics

[13] ) According 1o the Bank. jDefendant| cannotmeet the burden of proofas toits
allegations that the Bank is harred or estonped from clatming non-compliance with the 1993
Agreement. ..

As 1o the alfeged waiver of the Bank's rights, {Defendant] did not receive unequivocal
informnation from the Bank that it had tendered satisfaction of its obligatons to the 1993
Agreement. The factthatthe Bank required the reimbursement of its advance payvment for
the banknotes . .. and the cost of the banknote guality inspection did not imply thati
renounced its other rights under the 1993 Agreement . ... Besides. [Defendant] s tender
clearly demorsuzted that it was not acting in reliance onany alleged rights under the 1993
Agreement and that it was submitted 1o new essental terms and condivons ... Such a conchuct
muay neither be interpreted as an unequivoca waiver of rights ... norasan esteppel by which
the Bank would be precluded from asserting a right when it caused another to change his
condition 1o his dewriment . .. The Bank did not cause iDefendant] any harm by not awasding
the render ro it and i did not give [Defendant] any reasomns torel o its detriment upon the
exclusivity of the reasons stated ...

As to the inspection and notice duties. even if they are subject o the general principles of
law, parties are generally free 10 derogare from or vary the effect of ane of the principles
embodied in conventions of internagonal law . ... Indeed. for the Bank. the termsof the ...
1992 Memorandum meant that [Defendant] would remain responsible for banknotes which
hadt not been inspected burwhich were found to contain printing errors during the period of
issue ... [Defendant] s allegations as o the nature of the inspection that the Bank carriedt on
after the first deliveny and the derived course of conductare erronecus as W its prompritude
and completeness ... Besides. according to the Bank. the 1993 Agreement bemgan
execuron accord. it is not subject o the principles governing incernational sales contracts, but
onh 10 general conrract principles. .. Indeed. the fact that the quantity of banknotes agreed
on was 1o be printed free of charge. the agreement wasnota ~rransfer of goods in exchange
for a price expressed in money” . .. Beside the argumeny of the conuracrual nature of the
Agreement. an execurony accord is meant 1o arant a “himired window of opportunity” within
which an obiigee can render performance thus making any concern about the cure of non-
performance and its CONSEGUEnces on the price secondary . ...

The Bank had acruallv notified {Defendant} on 10® Mav 1994 that [Defendant] had delivered
many bad quality banknotes . . Assuming that the Bank was required 10 give norice and that
the 10™ Mav 1994 letter was not sufficient. the Bank considers that the reasonable time of a
aotice, according 1o the Unidroit Principles, art. 732 is meant o prevent any harm due 10
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uncertainty as to whether the Bank would accept the performance, which was not the case
given the nature of executory accord of the Agreement.. ... Given these conditions and the
strains of the econo-political concerns and the reimbursement question, the Bank did act
within a reasonable fme . ..

In case the Tribunal decides that arts. 38 and 39 of the Vienna Convention should applyto the
Agreement, the Bank claims that art. 40 of the same convention would defeat Defendant’s
right to rely on the Bank’s alleged failure to give notice, since [Defendant] knew or could have
been aware of the facts the lack of conformity relates 10 and could have disclosed them to the
Bank ... This principle may also be found in various narionak laws . .. Indeed, {Defendant] svas
aware of the Bank's concerns about specific quality defects of the bunknotes printed between
1990 and 1992 . .. Even assuming that the Bank hada dury of notice and thar it was not given
in conformity with art. 39, art. 44 of the Vienna Convention states that it could still be able to
claim damages if it has “a reasonable excuse forits faiture to give the required notice™. ..

()  According o [Defendant], the Bank metnone of the conditions that should be fulfilled
once the banknotes had been delivered and received ...

The Bank's representations and statements testify a relinquishment of rights and an intent not
to assert any rights, i.e. a waiver or estoppel of its rights - . . The Bank is indeed estopped
from asserting claims of non-performance by [Defendant] since | Defendant] incurred
considerable harm in reliance on the Banics assurance of its performance and its inconsistent
conduct. ... Moreover, according to civil ks principles and the rules applied i international
practice, o forfeiture of rights canbe said to ocour without consideration or reliance,
depending on the circumstances.

The Bank’s arguments that the aw of sales does not apply tothe Agreemer;fare “far-ferched”

. .., since an agreement, that was nothing more than an embodiment of the modified terms . . .,
muay be a sales contract. The amendment of a sales transaction must not indeed necessarily be
supported by consideration . . . and may be done by mere agreement of the parties (art. 29
Vienna Convention and art. 2-209 UCC ... ). Besides, the banknotes printed pursuant to the
1993 Agreement are not excluded as money or negotiable instruments from the Vienna
Convention and the UCCrules . ..

The extent of the duty of a buver of goods 1o inspectthe goods that have been delivered
depends on the precise circumstances and in paicular the course of conduct or customary
relationship berveen the parties, as deriving from the 1990, 1992 and 1993 Agreements.. . .
[Defendant) acknowledges the promypt (within ovo months) and meticulous inspectng of the
banknotes delivered in 1992 in accordance with the firsttwo Agreements . ... It holds however
that this course of conduct was the one that was legitimately held to applv ro the 1993 series
and that the Bank did not respect it by not conducting any inspecting from 199310 1995. ..

[Defendant] further claims that the Bank did not respect its duty of prompt nogdce. This dury

derives not only from legal principles, bur also from the course of conduct that may be derived
from the behaviour of the Bank after the first delivery of banknotes in 1992 ... The 1992
Memormndum of Agreement, that set particular rutes as the inspection and notice of defects,
did not have the meaning implied by the Bank, of waiving the applicability of international
conrract rules, and in view of the mass of conwractual documents, this Memorandum did not
constitute more than a “freely, formallvand unequivocaily agreed” contractual waiver ofthe
legal principles applicable. It was certainly notacourse of conduct berween the parties
exempting the Bank from victually ail of the recognized rules applicable to international
contracts . . - ltwas superseded by further agreements and was onlv enrered on anad hoc
basis for as fong as the inspection was not completed ... Further, the Banl’s interpretation
according 1o which a buyer could only noiify defects he has found straight away years later
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seems unreasonable . . . Such a clause of "everlasting guarantee” cannot be inferred fromthe
course of conduct of the parties ...

The fact that no notfication of defects was communicated unitil over three vears fater cannot
e considered 2s constituting & prompi Notce .. . as s confirmed by reference o the
average notification period for overt defects according to art. 39 of the Vienna Convendon. the
LCC or national lass, which is at the most 6 months . .. This view mayv be confirmed by the fact
that the Bank strongly insisted fron 1993 onwards on the reimbursement of its 10% deposit
without mentioning the defects it now allegesatall. .. The Bank's mention of the existence of
many bad quadity banknotes inaleter dated 10" Mav 1994 lacked the specificity recjuired by a
notice under art. 19 of the Vienna Convention ... .

The Bank may not excuse its conduct under art. 40 0f the Vienna Convention; the scope of

art. 40 is 1o protect the buver against the bad fith of the seller. |Defendant!’'s knowledge of
the Bank’s habits of thorough inspections and the fact that the parties had foreseen the
services of a technical expert tend to prove that the Rank knesy the non-conformity of the
manknotes. Besides, itwas inconsistent with good faith for the Rank 1o he aware of the defects
and wait . .. Further, the Bank had no valid excuse underart. 44 of the Vienna Convention: this
Artidle is not intended to condone a breach of good faith tha derives from inconsistent and
miskeading conduct and statements thar mav not be justified by “econo-political concerns™ . ..

Finally, the outer mit of two vears for a notfication of defects according to the Vienna
Convention, or six months according 1o French Taw, cirries also fimit for the existence of the
cause of action based thereon . .. The Bank is therefore barred from prosecuting irs claims
for failing to bring a claim within a reasonable tme.

The position of the Iribunal

[1d} lrconstouesa seneral principal of internationad contracts that a party may be regarded
as barred from pursuing its claims for having renounced its rights expressly or tacitly, by a
waiver or an estoppel, or simply for having missed a reasonable notice period.

The burden of proof ties on the pariv that alleges the waiver or the estoppel. The evidence
requirements are very strong given the suingent Consequences ofa waiver or an estoppel.

@y Torenounce its rights expressly. the Bank wold have had to clearly state its inteptions
and nothing in the fucts supports it dictat the time [Defondant] claims i did.

The fact that the Bank required the reimbursement of its acdvance pavment for the banknotes

and the cast of the banknote quakity inspection did not imply that it renounced its other rights
under the 1993 Agreement. ...

In these conditions, the Tribunal considers that the Bank dict not act as 1o waive irs nghts under
the 1993 Agreement.

(b)  Torenounce its rights tacitly requires that one adopts an astitude that implies 2

relinquishment of one’s rights. such as a voluntary omission to inspect the goods ortogive a
timelyv notice of its defects.

One should note however. as 1o the alleged estoppel of the Bank's rights that would dernve
from its incoherent atitude reaarding the 1996 tender, that [Defendant}’s tender
demonstrated clearh that it was not aciing in reliance on any allezed rights under the 1993
Agreement. It was by contast submitied o new essental terms and conditions . .. and
sufficient evidence and nortice was given all along 1o [Defendant] of its inability to guaraniee
the security of the banknotes tendered ... The Bank did not therefore give [Defendantj any

reasons by an allegediy incoherent CORUUCT 10 relv 1o its detriment upon the exclusiity of the
reasons stated.

R
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The issue of the coherence and signification of the Bank's amitudes. and thus of an estoppel
ofits rights underthe 1993 Agreement, further depends on the existence of a dutv 1o inspec
and o give 2 timely and precise notice. ktis the purpose of the following lines 1o discuss this
issue.

(15] Asestblished earlier... the Tribunal is invited by the arbirration clause to decide
“fairly”. Wirh the agreement of the Parties, this las been interprered as a reference 1o the
general standards and rules of international contraces.

The Tribunal does not regard irselfas bound by the provisions of any international convention
in particulac. It considers that the provisions of the Vienna Convention do not apply directly to
the present acbitrarion. Ifthe parties had meant so. they would huve inserted in their
agreement aconcrete reference o it The issue should therefore be assessed in a broader
perspectve.

[16]  The Tibuna renounces examining in detsit whether the Bank gave notice of the default
properly and in due time; the question may therefore stay open. Indeed, the Tribunal
considers that in view of all circumstances it cannot decide to deprive the Bank of is rights to
claim compensation for the violation of the 1993 Agreement. Various reasons may be brought
forward:

() Fist of all, it is a general recognized principle of commercial law that 2 vendor
cannot rely on 4 buyer’s faiture to inspect the goods and 1o give timely notice of defeces, if the
vendor has adopted a conduct which is notin conformity witl his own duties. Especiaily, itis
generally admitted that the vendoris preciuded from asserting the non-conformity of the
notice ifit has concealed the existence of the defect (see in particularart. 40 of the Vienna
Convention). The same principte applies if the vendor gave the buver specific guarantees
resarding the quality of the goods.

()  Inehe presentcase, [Defendant] knew that there had been fiaws among the previous
deliveries . .. and especiatly as to the paper that had been delivered . .. Ithad therefore
commitred itself 1o new deliveries of quality and 1o double check all bunknoges . .. ltseems
however that it did not abide by s duty, as confirmed by the different reports mandated by the
Bank. ..

Oune may therefore consider that [Defendant] accepted o deliver banknotes without having
evidenced 1o the Trbunal thar it had performed ies duty o inspect. It constitutes a general
principle of internarional contracts that 3 parmy cannot chim the violrion of i duty 1o inspect
when it has concealed a defect it was aware of.

(¢) Secondly, the particular narare of the relatdonship berween the puties. The 1993
Agreement wis conciuded in 2 spint of conciliaton. I meant 1o put an end 1o past dispures.
{Defendant] commited iself ro print new series and deliver banknotes that complied with the
contractual requirements. The Bank renounced ies past claims and even agreed 1o future
contracts with [Defendant]. As to the general spivie of the agreement. itintended 1o
compromise in order o reach a mutual agreement.

(dy  Thirdlv the generat attirude of [Defendant} in this mageris a further argument. The
Tribunal regards as far-ferched that [Defendant] invokes the Bank's delav in order to free ftself
from a part of its obligation under the 1993 Agreement. [Defendant] adopred indeed a
negative conduct. especialy since it waited more than rvo vears before it accepted to pay the
amount itosved. Even in view of the likely link with the provisional award of a new contradt,
{Defendant]'s reluctance to promptly setde the outstanding sums. especiaily the Bank's
advance payment, meant that the Bank was celuctant o give notice of defects ina
straightforward manner, as the Bank feared that [Defendant] might then refuse 1o reimburse

1
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the sums due . . . To use the wording of the Pank. it was reated as a hostage and notasa
business client. - ..

[i7] Inthese conditions, the Arbiual Tribunal considers that the Bank may notbe deprived of
irs rights and claims arising from the viokution of the 1993 Agreement.

Finz! Award in Case Q479

February 1999

Original in English

Place of arbitration: Paris, France
1988 ICC Rules of Arbitration

First Claimant and Deferdan, hothr Tralian companies, 10ee created wpon the dissolurion
of a jeniily partirership specialized in the meatufactioe of extiles. The former inherited
the vight to use the registered trademenrte, whereas the latter s entitled 10 use the
conipany name only ds a means of identifying itself as a corporate entiny or as the
producer of the fabrics manufactitred by i, hut not as d cracdemark. To this end the two
pariies emtered o an agrecimend gieig Defendant clear and detailed instructions on the
way in which the conmpany name wears 10 be reproduced on lahels and finisbed items of
clothing. This was 1o avoid confusion between the rrademark belonging exciusively 1o First
Claimant and its affiliate, Second Claimant (ar company registered i ithe USay, and the
mere right of identfication. Claimants accused Defendant of breaching this agreement by
reproducing the company name i such a wey that customers weire misfed emd that the
trademark was depreciated. Accordingly. it claimed compensation. Deferndant retorted by
requesiing that the parties’ agreement orer use of the trademark be anended in light of ibe
European trademark Directive EEC/89/104. claiming it bad sif] vred hardship siice 1he
introduction of this divective. In deciding upon Defendant’s cornnterclaims, the Arbitral

Jribunal referved (6 articles 6.2 (hardship) and 5.8 feluration of conract) of the Unidroit
Principles.

Applicable law

‘Before dealing with the claims and counterclaims, the Arbitral Tribunal must express its vern's

as to the law applicable to the merits of the dispute. since the patties are in disagreement in
this regard.

According ro article 13(3) of the 1CC Rules of Arbitration: “The parties shali be free 1o
determine the lasw to be applied by the arbitrator 1o the merits of the dispute. In the absence
of anv indication by the paries asto the applicable law. the arbitrators shaliapphy the law
destgriated as the proper law by the rule of conilict which ne deems approprize.”

According roarticle 13(3) of the same Rules: *In all cases. the arbitrator shal! take account of
the provisions of the coneract and the relevant rrade usages.”

As a result of these provisions, an arbitral uibunal must ficst apply the provisions of the Conrc
in the light of and, incase of need, supplemented by the usages of international trade,
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provided the validity of such provisions is not questioned by the parties or [such provisions] do
not appear 1o the wbunai wbe incomputible with internagonal public policy in the sense of
truly or transnational public policy (see Pierre Lafive, “Transnarional (or Truly International)
Public Policy and International Arbitraton”, in ICCA Congress Senes No. 3, p. 257} Incase
the arbitral rribunal dees not find in the contract ovin the usages of international trade a
solution to the probiems raised by the parties” claims, it mustrevert to the law applicable to
the contract. [fany of the parties contends that ene or more provisions of the coneract, or
the contract as 2 whole, are nuliand void, an arbitral tribunal must decide the question by
referring to the muandatory rules of the law applicable ro the contract or to auy mandatory
rules which it would be justified t apply, bearing in mind that the applicabiliey of such rules
must always e confronted with the reatintention of the parties and thelr legidmare
expectatons.

s

In the instane case. the parties have dealwith the probleny of the rw applicabic to the
Agreement in s aticle 12(1) which reads:

[n view of the facts that one of the parties to this Agreement and Stipuladon 15 4 New York
corporation having its principal office insuch Stte, the tiigarion settted herein wok place in
New York and this Agreement and Stipulation was negotiaced substantially in New York, the
parties hiereto agree that the Jaw of the State of New York (withowt regard o its confiicts of law
rufes) shall determine any dispute relaring to the validity of this Agreenvent and Sripulation.

None of the parties now dispute thar the law of the State of New York governs the validity of
the Agreement. However, while the Claimants consider that the intention of the parties was
that the Agreement be generafly subject 1o the law of the Stare of New York, {Defendant]
propusés L restrictive construction of article 12(b) which would exciude from the province of
che Inw of the Stare of New York any question which is not Striciosenso aqu 2stion of validin:

In parricutar, [Defendant] underscores thae what it describes as “the restoration 1o equicy of the
contract”, in fact the main object of its counterclaims, is not governed by the biw of the State of
New York. Iis [Defendant}s view tha, with the exception of the question relating to its
validiey, the Agreement is governed by halian law, oa the hasis of the 1980 Rorne Convention
regarding the applicable law to conacrual obligations, which has been incorporited within the
{tadian conflict resutations by articie 57 of the Talian faw of Mav 31, 1995.

On the basis of the briefs exchanged by the parties and the ot argument presented by
counsel at the - . . hearing, the Arbinal Tribunal came wthe conctusion thar when the parties
indicated inarticle 121 of the Agreement thagany dispurte refating o its walidiey would be
determined according to the law of the State of New York, they were perfectly aware of the
restrctive implication of the langunge that they were using. fndeed, the first drafcof the
Agreement . . . indicates that “the laws of the State of New York shall be the law pursuant to
which this Aureement shall be construed and enforced at any arbitration proceedings broughre
under this Agreement”. A comparison of this kinguage and of that of arricle 12(hy of the
Agreement eventuailv execured in 1957 teads to the conclusion that. afier negoiiations. the
parties agreed o restrict the intervention of the faw of the Stare of New York to questions
relating 10 the validity of the Agreement.

However, ceniran to [Defendant] s submission. this tinding does not imp'v thar the parues
were contempiating that anv other stare law would govern rheir Agreement. On the CORLary,
their silence after negoriations as 1o the applicable lawindicares that thev considered that the
intervention of a national lan was necessary for problems of validicy only. In the contextof an
1CC arbitrarion concerning a contract which was supposed tobe performed in the whole world
that impiied intention of the parties 15 quite reasonable and in perfect conformity with the

interpretation of articles 13(3) and 13(3) of the ICC Rules expased above by the Arbiwral
Tribunal.
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Thus. tne Arbirral Tribunal finds thatany guesion concerning the validity of the Agreement
must be decided under the law of the Sue of New York. Am-other question will have 1o be
decided according 1o the provisions of the Agreement in the light of, and, in caze of need.
supplemented by the usages ofinternagonal wacle. Whenever necessan. the Arbirral Tribunal
will have regard o internatonal public poliay”

Defendant’s counterclaim

‘(i) The principal countercluim of [Defendant] is that the Agreement should be modified,
onlyv for its effects on the "European Territon™, by a substitution of the terms ofits artcle 7{b)
with the terms of article 6 of the ELC/89/104 Directive. The Claimants abject o such
modificatons.

B3y Furopean Territory, the parties mean the rerritory of the European nion.

i yefendant] s positon

iDefendant} explains thae the above mentioned EEC/89/104 Directive, which was issued after
the exceurion of the Agreementin 1957, explicitty allows the owner of a name G use itin its
commerce, as long as it does so ina manner consistent with honest and fair principles, even
when said name constitutes the trademark of another businessman. $ince [Defendant]
entered into the Agreement atatime whern Iratian lw (namely the Bima law of 1967}
restricted drastically the use of aname a5 4 irademark when such mame was usedasa
tradiemark by someone else, the liberalization introduced by the European Directive put
[Defendant] in a situadon of hardship. On the basis of article 6.2 of the Unidroit Principles,
[Defendant}is entitled to an equitable modification of the Agreement so that, on the rersiory
of the Furopean Union, | Defendant] might benefit fromthe liberal solutions fesulting from the
application of the Directive. Asz further jusiification for its requests, {Defendant] also refers 1
article 1467 of the falian Civil Code.

The Clhiimants” posidon

The Claimanes first stress that the faw of the State of New York is applicable to (Defendunt]'s
requiest for equitable modifications of the Agreement and that, under the New York law, a
Court (or anarbitrator) should not modify a contract because of a change oflaw.even should
this change create additional burdens oradvanages for either party. The Claimants, although
on a slightly different basis, come 1o the same conclusion by application of itafian taw: In

particular. they point out that the entry into force of the EEC Directive cannot be seen asan
“extraordinary and unforeseeable event™.

The arbitral Tribunal’s posirion

As explained above. the Arbitral Tribunal has found that the faw of the Staze of New York only
applies 1o the validity ofthe sgreement and that [Defendant]’s request for equitable
‘modificarion of the Agreement cannot be characterized as a question of validiey of the
Agreement. MOreover, the Arbitral Tribunal has found that besides the law of New York, no
national lan had been made applicable to the Agreement. Thus. since the provisions of the
Agreement do not contemplare the possibility of its modifications on equitable grounds, the
Arbirral Tribunal will turn to the usages of internatonal trade in orderto supplementthe
provisions of the Agreement. In this respect, {Defendant] has referred to the Unidroit
Principles which the Arbitral Tribunal recognize asan acCurate representation, atthough
incompiete, of the usages of In ternational rade.
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Article 6.2.2 of the Unidroit Principles reads:
There is hardship where the accurrence of events fundamentally alters the equilibrium of the
contract either because the cost of 4 party’s performance has increased or because the value of
the performance a party receives has diminished, and
{1) the events occur or become known 10 the disadvantaged pany after the conclusion of
the contract;

() the events could not reasonably hive been taken into account by i’he disadvaniaged
party ar the time of the conclusion of the contract: .

() the events are bevond the conirol of the disadvantaged partv: and

(dy  the risk of the events was not assumed by the disadvantaged party.

According to mticle 6.2.3, paragraph 4:
If the Court finds hardship it may; if reasonable,
(a) terminate the contract at g date and on wrms 1o be fixed. or
(by  adupt ehe contract wich a view 1o restoring its equilibrium.

However, these provisions must be read in conjunceion with artcle 6.2.1 which reads:

Where performance of 2 contract becomes more onerous for one of the parties, that party is
nevertheless bound o perform its obligations subject to the following provisions on
hardship.

On the basis of the above-mentioned definitions, the Arbiteal Tiobunal admirs that it would be
entitled to make an equitable modibication of the Agreement, bur it is not convinced that
[Defendant] is being faced with a situation which may be characterized as “hardship”™.

Indeed, the issuing of the EEC Directive did not alter in any way the equilibrium of the
Agreement among the parties. The situation of [First Claimand] and its affifiates remain
urtaffected insofar as their entitlement o the . . . trademark is notconcerned by the Directive.
[Defendant} does not meet any new difficulty in complying with the restricrion on the use of
the ... name. Asa macer of fict, [Detendunt] does not really alege thar so woulkd be the case.
Indeed, the thrust of [Defendant]’s submission is that since the EEC Directive has been made,
the Agreementimposes on the use of the name . . . restrictions which have disappeared from
the laws of all countries members of the European Union. As a result, the Agreement. into
which [Defendant} entered in order ro meet the requirements of the Iadian Bima law deprives
it of a freedom in the use of the name . . thaticwould enjov in the absence of the Agreement.
It is the reason why [Defendant] requests the Arbieral Tribunal to substwate article 7(b) of the
Agreement with the terms of article 6 of the EEC Direcrive as fur as its effects on the terricory
of the Ewropean Union is concemed. [Defendant] swould obrain more orless the same result
with its subordinate counterclaims aiming at obtaining the termination of the Agreement ac
leastas regards its effects in Europe.

The Arbitral Tribunal does not accept the view, expressed by the Claimants, that achange inthe
law cannot be the source of hardship. It mav well be the case, when a new kaw makes the
performance of the coneractuat ebligations of a party more onerous or when the value ic
receives from the performance of the oither partv is ~everelv reduced. However. the Arbitral
Tiihunal has already found that the introducrion of the EEC Directive had no effecton the
performance of the Agreement by the pacties. In realitv [Defendant]’s position. in a nutshell.
i5 thut it would have had no reazson o enter into the Agreement should the EEC Directive have
been infroduced hefore April 1937, This has nothing we do with hardship. which is anotion
which may plav a role when the performance of 2 contract is at stake but has no funcrien in the
formarion of contracts. Even if it is probable that | Defendant] would have entered into the
Agreement, as drafied in 1987, after the adoption of the EEC Directive in 1989, a subsequent
evolution of the legislative context of a comract does notconstitute a2 hardship when it does not
desiroy the balance of the parties’ respective obligations. Moreover, without denving that the
parties had in mind the Iralian Bima law when they executed the Agreement, it was not made
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1 be enforced in fralv ondy nor in Europe. The Agreementis a alobal arrangement, due o be
enforced in the whole world. Thisis underscored by the introduction 1 the Agreemend:

Whereas the parties. sfter extensive negotiations, have agreed that 3 is in their respective
interests and the interest of thew Affibates that the rghts of the partes are fixed and
determined in 2 manner which will avoicl, as much as possibie. future conflicts. with respect o
the use of the rademark . . . and create definitve understindings applicable 1o Al jurisdictions
in which the parties may so legally contract. and in which their respective products are sold
and mav be sold and/or distributed. ’
This language indicates that the parties wanted 1o enter into 2 final sertlement of their conflicts
relaiing 1o the use of the wademark .. by agreeing onan arrangemaent applicable whenever
in the world, This probabhy explains that they limited the scope of the law of New York tothe
validity of the Agreement, since its worldwide application was at adds with the intervention of a
specific national law 10 govern its performance. )

trrespective of the fact that the adoption of EEC Directive does not constitute asituation of
hardship, [Defendant]'s contention that the Agreement be mocdified inso far as its effeas in
the rerritony of the European Union are concerned is in direct contradicion with the intention
of the parties to organize their relations as to the use of the eraglemark . . - by harmonized
solutions applicable in any jurisdiction. whatever be the content of the law in that jurisdiction.
[Defendant] is suggesting a balkanization of the Agreement which is incompauble wigh its very
spirit. Should [Defendant]'s approach be followed., there would be no reason notto substitute
larer on articie 7(b) of the Agreement by the provisions of the b of Ruritznia, as far asits
effects in Ruritania are concemned, if the law of Rurirania was more liberal than the provisions of
the Agreement. For the above-mentioned reasons, the Arbiual Tribunal decides to dismiss
iDefendant]’s firstand principal counterclainy.

()  Inasubordinate counierclaim, {Defendant] requests the Arbitral Tribuhal to terminate
the Agreement, tue o hardship, at least as regards its effects in Europe.

The Claimants object to thas subordinate counterclaim as they do in respect of the principal
counterclaims, for very similar reasons. In reality, the termination of the Agreement is one of
the two solutions available in case of hardship. As indicatedin article 6.2.3, para. 4 of the
Unidroit Principles, a Court {oran Arbitral Tribunal) may either ierminate a contriet or adapt it
with 2 view to restoring its equilibrium.

As the Arbitra) Tribuna! has found that the existence of asituation of hardship had notbeen
established and as modifving the Agreement, in its scope in the case of partial termination, in
view of the evolution of the lawina specific counuy orin 4 group of countries is incompatible
with the real intenton of the pariies which wanted a global application of the Agreement,
{Defendant]'s subordinate cou nterciaim must be dismissed as well 25 185 principal
counterclams.

@@y Ina further subordinate counterclaim, {Defendant] requests the Arbitral Tribunal to
asceriain and state that, since the Agreement provides for perpetuat obligations, |Defendant is
entitled to recede from it and [0 terminaie it at Jeast as regards its effects in Europe. Inis
briefof . . ., [Defendant] has clearly specified that its request concerned onlv the effects of the
Agreement in the European Umion. stating that "the whole agreement is 1ot put into question.
since the scope of the Agreement extends 1o the entire world”, ‘Defendani|’s posiion inthis
respectis that perpetual obliganions are \alid only when they just reproduce preroganves
existing under the law. Sinceitis notany longer the case for the restrictions opposed by the
Agreement to the Use of the name . . . in the European Union, 10 the light of the EEC Directive,
the perpetual obligations deriving from the Agreement are null and void and the Agreement
snust be terminared for this part of the world.
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The Clairsants object to that subordinate counterclaim that the perpetuity pointed out by ‘j{
jDefendant] is just the obvious consequence of the potential perpetuity of the right 1o the 3
wademark. in the sense that the oblizations undertaken by the parties on the busis of the 3
Agreement fast as long as the uademark. Theyv acd that theyare the ones which shou Id ¥
complain to he obliged to tolerate in perpetuity [Defendant)’s certin behaviour which ¥
5 b
inurudes upon their exclusive right. *

The Arbitral Trilsunal must stress at the outser, that it results from the text of the Agreement

= that the real intention was that its effects would not be limited in time. The preamble of the

‘ Agreement indicages that their intention wiis 1o "ereae definitive understandings”. This
intention is confirmed by provisions such as article 12¢b) or 12(¢} which endeavour to nuke its
avoidance or termination particubdy ditficulr, if notimpossible. Thus, i is indisputable that the

.
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Agreement creates perpetual rights and obligations. As rightly observed by the Cliimants such +
indefinition of the duration of the Agreement is a direct consequence of the indefinition of the ]

£

duration of the trademark . . .. the ownership of which is recognized o [First Climant}. against
the recognition of [Defendan]'s rights o use “[name] for identification purpose onty, under
specitic conditions™.

[Defendant] is right when it contends that perpetual obligations may be terminated under
many national knws, although its counterciim is arcunded mainty on ltafian . For example, it
is worth inclicating that article 5.8 of the Unidroit Principles reads: "Aconuact foranindefinite
periocd may be ended by either party by giving notice 4 reasonable ime in advance”. However,
the Arbitral Tribunal is not satisfied thar [Defendant] is entided to a rermination ofthe
Agreement, effective in the tecritory of the European Unios, as [Defendant] has specitied
precisely. As a mateer of fact, this understanclable seographical restriction in the scope of
[Defendant]’s request for terminition is a symptom ofits misconcepton. i
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As admitted by [Defendant] . .., a perperusi obligation is valid wvhen it merely reprocduces
legal precepts”. The problem i that the parties have deliberately avoided submiting the
Agreement to any nation i, with the exception of problems regarding ies validity for which
the faw of the State of New York is applicabie, in order w Facilieate its worldwide applicaion. As
a result, it is meaningless to compare the dghts and obligatdons created by the Agreement with
anyv national legal preceprs to decide whether they reproduce them o not. Since the
introduction of the EEC Directive. the Agreement does notany longer reproduce lega
precepts in the territory of the European Union. ifi even dicd in 2} the member countries, but
it may still do so in other jurisdicrions or even be more faivoucable to [Defendant] than the krw
of such other country, the probable reason why [Defendant] did vestricr the effects of its
request o the territory of the European Union. Hereagain. [Defendant] intends 10 achieve 1
baikanizarion of the Agreement which goes directly against the real inteation of the parties.

AT
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The Arbitral Tribunal's view is that. sith the 1957 Agreement. the parties have defined. witha
view of s worldwide application. the respective siatus of the owner ofthe trademark . .. and
of the onner of the name . . ., irrespective of the legal precepts of any navonal taw. Thus, there
are na legal applicable precepts 1o be compared within order to decide wherher the
Agreementjust reproduces them or not. In such a siraation, the Arbitral Tribunal must respect
the intention of the parties which is clearly expressed in the Agreement and. as such. does not
need to be supplemented by the usages of international trade. uriless it would be contrany t0
international pubiic policy. Itis obviously not the case. First. alchough the dght 1o terminare 3
perperual obligation is recognized in many national kaws. it does not amount 10 a rule of
internarional public policy. But. more significantly: such right is generallv excluded. as already
mentioned, when the perpetuad rights and obligations are justa reproduction of legal precepts-
Thus. the perpetuity as such cannot amount o a violanon of international public policy. Afrer
4l it would be enough to find just one national law in the world which embodies legal precepts
comparable to those introduced by the parties within the Agreement o validaze s perpetual
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character under that law. The very fact that the parties chose o organize their relations
ourside of anv national law is nOt coNrasy to international public poticy as well.as illustrated. for
instance. by the provisions of article 1496 of the French New Coucle of Civil Procecure. Thus,
by defining themselves the legal precepts applicable and confirming them in an Agreement
with a norldwide scope and an indefinite duration. the parties have exercised prerogatives that
the Arbitral Tribunal must recognize. Inany case, [Defendant] has never contended that the
Agreenient wis agiinst internarional public policy.as confirmed by its apparent wish to see it
appiied ouside the werritory of the European Union.

.

On the basis of the above, {Defendant]’s second subordinate countercizim is dismissed.”

Final Aweard in Case o594

March 1999

Original in Englisb

Place of arbitration: London, UK
1988 ICC Rules of Arbitration

Claimant. a Spanish company, agreed 1o menufacture and fnstall industriad machinery

. Jor Defendant, a compeiy based i India. Following the installation of l.@ge equipmIcHL,
rarious technical problems arose. which ted Defencant to withbold the final part of its
penvineni, despite Claimant’s efforts to solve the defocts and crercone their differences.
Claimarnt began arbitration proceedings in which it claimed that Defendant had breached
irs confractual obligations and that it shonldd be ordered 10 pay the outstanding balance of
the purchase price and conpensation Sfor damage 10 Claimant's international public
image. Defendarnt responded with a counterclaim in which it accused Claimanit of various
breaches of covitract concerning, amongst other thins, equipment defects and delayved
performance. It also claimed consequential damages. Under English lew, which the
parties bad chosen as the laie applicable to their agrecmelnt, the award of damages is
subject to the likelibood and the mitigation of the loss. With regard (o the second of these
limitations, the sofe arbitrator referred 10 mrticle 7.4.8 of the [Inidroit Principles.

“The general rule concerning damages under English contract faw is that of restitutio in
integrum: the party who suffered the damages shouid be putin the same position as it would
have been if the contract lad been performed. This principle is, however, subjectto the
G : following limitations: (1) the degree of likelihood. namely, the vpes of damage whicha

“ contract breaker shall be responsible forand (2) mitigation of the loss. 2 duty of the partywho
suffered the damages 10 limit or alogether avoid the consequences of the breach. (Seealso
Beavan. “limitations upon Damages in Contract”. Legal Executive 1996, July Supplement p. 10,
which discusses the ihree significanz limitations t© the recovery of damages, namely: the
remoteness of damaze, causarion, and the dury to mitigate loss.)

(1) Thedegreeof likelihood

The requisite degree of foresight which mav be atrributed to the contract breaker was set by
Hadley v. Baxendale 9 Excl. 341 as either () the damage as may fairy and reasonably be
regarded as arising naturally (according to the usual course of events) from the breach or
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(b) damages which could have been foreseen by the coneract breaker because of special
knowledge which he had at the time of making the contract. This rule was restated and
revised in Victoria Laundry (Windsor) Ltd. v. Newmian Industries Lid. [1949] 2 K.B. 328 and
the decision of the House of Lords in Czarnikov Lid. v. Koufos {1969] 1A.C.350.

In more recent cases this rule has again been reaffirmed. See Seven Seas Properties v. Al Essc
{19931 3 AL E.R. 577 and Kpohraror v. Woolwich Building Society [199G] 4 AUE.R. 119.

These principles are generally stated in section 53 of the Sale of Goods Act, 1979.

It may be presumed that when [Climant] entered into the Agreement with [Defendant] it
knew that [Defendant] wanted to purchase findtustrial machinery] o produce parts for their
consequent sale to the . industry. lowas not expressiy provided in the Agreement when such
[machinerv] should be delivered in India and when it should start operating. However, at the
meetings and in correspondence between the parties these dates were more or less fixed.
There were delavs, on some occasions due to [Claiant], on others 1o {Defendant]. Inany
event, ir may be presumed that {Climant] knew tha delay in the planning scheduled could
cause [Defendant] w suffer damages, and that if the machinery did not comply with quality
requirements it would have consequences in its productivity However, itmay noi be
presumed that, when signing the Agreemens, [Claimant] knew that [Defendant] was supposed

1o sell pacts 1o its joint venture partner . . . from a cermin date, nor the internal conditions of
such joint venture,

{Claimant} could have foreseen thatif it did not conclude the whole commissioning process of
the machinery within a reasonable time and that if the machinery did not comply with quality
requirements, {Defendant] would suffer significant foss. The question is whether [Claimant]
coutd have foreseen that its delay would cause the large amount of loss climéd by
[Defendant]. ’

To sum up, both pacties are responsible for delays and quality damages to the machinery.
While [Claimant} should be held responsible for specific irems where ir is contractually liable
and compensation is awarded ro [Defendant], itis difficult, if not impossible, to assign
responsibility for consequential dumages when both parties share in that responsibility.
Furthermore, it is necessary to rake ineo account [Defendant]'s obligation to mitigate the
tosses as discussed below.

(2y  Mitgarion of losses
According to McGregor,' the rule for mitigation of losses i based on three principles:

()  The firstand most impomand siaies that the plaintiff must take all reasonable steps 1o
mitigate the loss 1o him consequent upon the defendant’s breach and cannot recover
damages for any loss he could have avoided but has faled. through unreasonable action
orinaction, to avoid.

(v The plainiff can recover forloss incurred in reasonable attempts to avoid loss.

()  The plainiff cannot recover for avoided ioss.

Concerning the first rule, the law requires the plaintiff ro tike alt reasonable steps 10 mitigate
the loss consequent on the defendant’s breach, and refuses toaflow himany loss which is due
to neglect 10 1ake such steps. This rule is illustrated in the leading case of British

Westinghouse Co. Ltd. v. Underground Eleciric Rivs Co. of London Lid. [1912] A.C. 673 ac 689,
where Lord Haldane stated the folloning:

The fundamental basis is thus compensation for pecuniary loss naturaliy flowing from the
breach: but this first principle is qualiied by a second, which imposes on a phaintiff the duty
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of taking ail reasonable steps o mitigate the loss consequent on the breach and debars him
from clainting any part of the damage which is due 1o his neglect to 1ake such steps.

The plaintiff s dury to mitigate 15 not 2 duty to himself but to the defendant. as specified by
Lord Pearson in Darbishirev. Warren: [1963] 3 All 2.R. 310.

The true meaning is that the plainiff is nos entitled 1o charge the defendant by way of
damages with any greater sum than that which he reasonabiv need 1o expend for the purpose
of making good the loss. In short, he s entitled 10 be as extravagant as he pleases but not at
the expense of the defendant. .

On the other hand the nature of the mitigation of damage has been defined as a question of
fact and not a question of law in Payzu Lid v Sanders [1919]1 2 K.B. 581.

A simitarstandard has been established internationally, primarily in the Unidroit Principles of

Internation:l Commercial Contracts (1994) which state in sub-section (D of arucle 7.4 .8 as
foliows: :

The non-performing party is not lible For harm suffered by the aggrieved party to the extent
that the harm could have been reduced by the bstter parhy's aking reasenable sieps.

This brings us back to an examination of whether [Defendant} took all reasonable steps to
mitigate the loss consequent to {Climant]’s breach of quality/delay. Inits closing brief.
[Defendant] argued that itacted 1o mitgate its 1oss by zccepring the machinery sice should it
have rejected the machinery it would have cermainly incurred much greater losses. However,
[Defendant] did notseem 10 consider the possibility of mitigaring its joss through negonation
and accommodation. {Defendant] should have accepred the offers made by [Claimant] after
the commissioning to sign a provistonal scceprance of the line. )

In Pavzu Ltd. v. Sanders {1919} 2ZK.B. 581, Lord Scrutton indicated that according 1o his
experience in considering what st€ps should be taken o mitigate the damage, continued
relations with the party in defauit should be included. Likewise, he compured service and
commercial contracts pointing out that “in com mercial contracts it is generadly reasonable to
accepr an offer from the party in default”™.

In any event, supposing {Defendant] could have deemed this offer unacceptable (thoughit
was nor), what did [Defendant] doto effectively mitigate its losses?

[Defendant] continued using the machinen to produce a large armount of parts, in spite of its
alieged collapsing state, and it cannot be said that [Defendant} took serious measuresto repair
the defects in the jmachineryl. Onlywhen...and. .. carried out their studies for the purpase
of this arbitration in Ociober 1997, more than a vear after [Claimant] had left India, were those
problems dealr with. [Defendant] had ample opportunity to mitigate its losses aran earlier
stage and it onlv took reasonabie STEPS Lo do so once these arbiration proceedings were filed.

Several cases illusirate this rule. in Simron v Patesorns & Leafs [1993] 38 Com. Cas. 151 (C.A)
the plaintiff ordered cerain materiat from the defendantwhich he promised tostock for the
piainsiff. but he failed to do so.asa result of which. the plaintif lost an appoinsment as maker of
clorhes to a school. The Court of Appeals refused to award her damages forsuch loss of
appointment because. inter alia, sheknew of the defendant’s breach and had oppormuniy’ 10
buy equivalent material but made notatwempt to doso. InTuckerv. Linger [1882] 21 Ch. D.
18, 2 landlord fatied to supply materials to the renant (in breach of covenant) to repair the
premises and the renant failed 1o recover for damages caused to crops in his barn due o bad
weather because the barn had not been repaired, since he ougit to have provided himself with
materials (o carry out the repair and charge the landlord with s price.
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Under these ciccumstances recovery of josses due to [Clainant]'s alteged bresch of quality is
not granted since the losses were mitigable and could have been contained by [Defendant]
through either further negotiation (by accepting [Claimant}'s offer) or by having aken the
timely steps required to repair the machinery.”

Final Award in ©ase 9851

Angust 2000

Original in English

Place of arbitration: Zurich, Switzerland
1988 ICC Rules of Arbitration

Claimant, & German company, exttered into an agreenient with Defendant. an Indian
company, (o supply the latter with industrial equipment. The parties subsequently sigited
et further contract for a related automation system. 13% of the price of this contract was 1o
be perid immecdiately and the balance in successive instalments by way of promissory
notes. Dispiies arose betiween the parties following the loss of the promissory notes,
delaved delivery of the equipment and maifunctions. Defendant stated its wish io returmn
the autometion systent, upon which Claimarnt filed its Request for Arbitration. The first
issue elealt with by the Arbitral Tribunal in irs majority dweard was that of the applicable

I, The parties’ contract contained a section 5, entitfed ‘Lo and Arbitration’, worded
as follotws:

The e of Switzerlend shedl be applicable o this contract and accordingly this contract shall
be subject to and construed it accordarice with Swiss lew

All edisputes arising B connection with this contrace. shall lie first tricd to be setiled i er
Sfrienedly mennrer beneeen the Biver and the Seller. If an agreentent canniot be recached, the
disprte swill fintedliv be stelbamitted for Arbitration to the liternational Chamberof Conunerce.
the cosrt to be seafted i ZurichiSwizerfard. The arbitration conumitiee will apply its rides
anel resddetions aned the Fearties will accepy the arbitration dwesd s binding,

1 interpreting this claiese. the Arbitral Tribunal referved to articles 1.7. 2.15. 3.8. 3.9. 4.1
and 4.2 of the Unidroit Principles.

“Whar is the law applicable?

[1]  The Parties have filedt. for Claimani. a ~Submission on the Question of Applicable Law™
dated 15 October 1998, with annexure [sic] and for Defendant a ~Submission” of 14 August
1998 supplemented bya file conmining seven English cases. as well as the following texts:

- The Principles of European Contract Law. 1997

- EC Convenricn on the Law Applicable to Contmactuat Obliganions, Rome, 1980
- Principles of buernauonal Commercial Conrracts. 1994, Unidroit

- UNCITRAL Notes on Organizing Arbitral Proceedings

- Convention on the Law Applicable to International Sales of Goods. The Hague. 1955 ‘
- Convention on the Law Appilicable to Contracts for the [nternational Sule of Goods, The

Hague, 1986 ;
- United Nations Convention on the Recognition and Enforcement of Foreign Arbitral 1!

Awards, New York, 1958.

[L-EPPEvY
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Hearings were held in Zurichon ... 10 hear Parties on this issue. Both Counsel requested only
an -indicaton” on this point, nat pecessariy an award . After extensive deliberazion. the
Arirral Tribunal instructed the Parties .. that they would have wo structure their case on the
tenarive assumption that Swiss law would be held applicable. and they so did.

[2]  When preparing this Awardh. the Arbirral Tribunal reconsidered the guestion of applicable
law and we found as follows.

Position of the Parlies

Claimants case

(3] Climant contends that the seat of the arbitration being in Zurich entails that the 12
chapter of the Swiss Private Internatonal Law of 18 December 1987 {hereafter PILY is
applicable. and notably article 176, para. 1 PIL which provides that “The provisions of this
chapter shall apply toall arhitrations if the sear of the arbitrd ribunal s situated in Swizzerland
anc if. ar the time when the arbitration agrecment wits concluded, at least one of the Parties
had neitherits domicile norits habitual residence in Swirzerland™.

The rwo requirements of article 176 PLLare met in this case, namely
a) Parties have chosen Zurich for seatof the Arhitral Tribunal . ..
[3)] Parmies fave neither their domictle nor their habituad residence in Switzerdand.

jd]  Clatmant further cites article 187, para. 1 PIL, providing, that “The Arbirral Tribunal shall
decide the case according ro the rules of law chosen v the Parties™

15]  Claimuntalso points o article 13, para. 3 of the 1CC Ruies of Conciliation gnd Arbitration
of 1 January 1988 (applicable under ... the Terms of Reference agreed upon by the Parties.. ).
This provision reads as follows:

The Parties shall be free to determine the law to be applied by the arbitratr to the merits of
the dispure. In ghe absence of any indication by the Parties as (o the applicable i the
arhitraror sl applv the taw designared as the proper L by the rule of conflict which he
deems appropriate.

[6]  IrisClaimants case that the principle of parny autonomy, allowing the Parties o choose
the law applicable to the merits. is hoth tradiion of Swiss law and a general principle of
conflicts of laws. Claimant cites the 1CC Interim Award of 16 November 1984' to show that this
principle has already been applied in the case of @ litigation berween: US supplicrand an
Indian buver.

[7]  Claimant further contends that the choice of law by the Parties has o be regarded as
determinative as to all aspects of their dispute. and namet also as concerns the possible nulline
of the Contract for misrepresentanion (as fs been pleaded on behalf of the Defendant).

fet Loase
(8]  Defendant states s ase on the merits 10 be on the basis that Claimant cbuained the
Contract by fraud and material misrepreseniaton. further that the performance certificaras
were also obiained by fraud. and thai Claimant is guilty ofz fundamenra! breach of contract.

Tiese issues woutd require to be resclved in accordance with Indian law and-or in accordance
with the principies of justice. equity and good conscience.

[9]  Defendantalsoaccepis that a contract can indicate a choice of law by the parties.
However, it states that there may be exceptions on the grounds of public policies. Fu rrher,
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the arbirrativn) (which is
admittedly 2 slightly different
question). In The Hollandia | 1983]
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Sex Act 1971 had the effect of
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queston . . . Hosever. both cases
puint 10 the ruke that under English
T the kaw of the forum mav apply
1 the scope of the arbitration and
1o the interpretauion of the choice-
of-law clauses.
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there are accepted limirtations on the choice of law by the parties. Now in the present case,
according to the Defendant, the Contract has the closest connection with India.

[10] Asconcernsthe reissue of promissory notes, such a claimis based on general principles
of law, and on principles of justice, equity and good conscience, but net, according 1o
Defendant, on any clause of the Contract. However the Arbitral Tribunal shall not discuss that
issue further, as Claimant no longer claims for reissue of the promissory notes,

Chimant iow requests an order for pavment of the Contract price . ., This claim is
undoubtedly based on the Contract . . . '

[11]  Asconcernsits own claims, Defendant and Counrer-Claimant inststs that they are based
essentially on allegations of misrepresentation and fraud in obraining the Conrract. The
negotiations. pre-contractual and post contractual, were conducted mostly in India. I
misrepresentation and/or fraud are alleged 10 have been made in India, Indian Jaw would apply
rather than Swiss knw, al the more so because an Indian company needs various permissions to
enter into such contracts as the one under consideration at present, and a number of ’
representations made by the foreign party are carried by the Indian party to the Indian
Goverament.

[12]  Moreover, where one of the Parties claims that the Contractitselfis tainted by fraud, it
would be incongruous to decide this issue by reference o the contractual choice-of-law clause.

[13] Finatly, Defendant submits rhar the principles of justice, equity and good conscience
should apphy. Fraud is accepred in all civilized jurisprudences. The principles of Unidroiton
International Commercial Contracts are a useful guide in relaticn to such principles of justice
and equity as are internationally acceprable. .

l Findings of the Arbitral Tribunal

[14] The rule under Swiss Law is that the interpretation of a choice-of-aw clause is subject 1o
the law chosen by the parties (article 116, para. 2 #n fine PIL).* The wueintent of the
leaiskiture may be apparent from article 118, para. 1, second sentence of the 1978 diaft to the
PIL: (rranslation: “The [choice-oFlny] is subject 1o the law of which the choice is in issue™).?

anappﬁr‘;hk* ta the choice-of law clause
{13] Now Article 116, par. 2. secondd senience is innovative. in the sense that the case law

anterior to the 1987 PIL seems to have entertained the notion thas the fex for? would be
applicable to the choice of law: Therefore, it is no longer possible indiscriminately to relvon
the cases published before T January 1989 (entry into force of PIL of 18 Decernber 1987) and
notably on ATE 7911 295, As a consequence, modern commeniary is to the effect that the
principle of party autonomy; its extent and its limitations, are governed by the law chosen by
the partes.*

[16] Therefore, the applicable law to the interpretation of the Section S of the Contractis the
Swiss law as the law chosen by the Parties.

[17] abroad. the more traditional approach to this question seems to have been, at leastin
the pasr, that the fex for? would be applicabie to the construction of the choice-of-law clause.?

{18] Finally, international arbitral anvards sometimes refer 10 2 “wansnational rules on
contlicts of laws™5 Presumably, if found o exist on that particular poing, such a “wansnaticnal
rule” might indicate as applicable to censtrue a choice-of-faw clause either the law chasen by
the parues or the lex fori® :
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[19] Whaeverthe merhad that wouid be followed. Swiss law is applicable in the present case
1o the interpretation of section S of the Contract. since Parues opred for the Ssisslawto
eovern their Conuact and the fex fori is that of Swirzerland as seat of the arbitrl rribunal
undera clause on the resolution of dispures that is not the object of any controversy between
the Parties. save for the present question of the applicable law.

Principle of interpregation uncher Ssiss

[20] Irisarenctof Swiss e o no interpretaion is necessiny when the true and common
intent of ihe pary is clearhy expressedin the Contract.” Article 4.1 of the Unidrdit Principles
also refers 1o the common intent of the parties.

However, the go\rcrningprinciple for the interpretadion of any declration ofintent is the so-
called "principie of conlidence” (“Vertrauensgrundsat, -principe dela conbfance™)™ under
which a seemingly clear wording may be shown not to convey the irue intent of the parties.
According te that principle. the deciaration is neither understood in the sense of what the
declaring party may have had in mind nor in accordance with the fiteral sense of the wording,
but in the meaning which the addressee could in goad faith atribute to it As good faith
requires the addressee to consicler all aspects atiowing the understanding of the declared
intent. the wording is not the only restt Asticle 4.2(2 of the Unidroit Principies provides for
the same test, article 1.7 of the sume Principles imposing further the ovemiding duty of good
£aith.

Properinterpreiation

21]  Inthe present CIse, there is a cléar wording: under para. 1 the “Contract” is the subject
murter of the agreement and s subject 16 Swiss law, whereas para, 2 concermns “all disputes
arising in connection with the agreement . That seems first sight to leave no doubras o the
interpretation of secton S, Nonetheless, 1s the Parties pxay or 0y 1ot have thought thaia
dispure might involve something else thana contractual issue, the wording alone is not
decisive.

i22]  AsCounsel foor Claimiane was questioned on thatvery wording during the hearing held ...
in Zurich, her answer was thar the wording of thar dause was standard. Under “Contract’ should
e understood evenvthing which is connected with the Contract. also inclucling the conclusion of
the Contract and precontractual negotiatons. Counsel for Defendant. on the otherhand,
dectared thar there is 3 marked difference between the o paragraphs of Secsion S.

(231 Now.underthe principle of confidence. would not a reasonabie businessman reading
cection S inits entirery think that all disputes arising in connection aith the said agreement
showld be governed by the law chosen by the Partiesin the preceding paragraph? Allthose
dispures should certainh be referred to arbitraton. In fact. it is not obvious that reasonable
businessmen would be alertto the difference between a “contraciual issue” and “an issue
arising in connecrion with a contract .

Furthermore. it would appear somewhat suange ifhusinessmen would. as a mater of common
intent. choose two different taws to rule on their relationship, 1o wit the law of the Contract and
some other law for the negortiation of the agreement.

Finallv. it might be well assumed that a reasonable businessman would consider thai a wrongful
act which would aliegedly have been commirted during the negotation of the Contract would
be relazed more closely 1o the contractual side of the case.

In this regara, 1t will be noted that under Swiss law, the most authoritative commentary isothe
effect that preconuracrual lability is not a case of tortious liability; but 2 case of conrractual
liability subject to article 97 CO rather than article 41 CO, oracase of st gerieris Hability =
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The Arbitral Tribunal does nort have to decide on this particular controversy at thas point in
time. The controversyiselfis, however, sufficient 1o show why reascnable businessmen would
understand section S of the agreemenr as not dividing the disputes arising “in connection with”
the Contract into two categories, 1o wit the “contraciual ones™and the "precontractual ones”,
even if they were to be alert to the difference berveen “contractual issues” and “issues arising
int connection with the contract™, which is uncertain. '

.

{24] Therefore, the Arbiral Tribunal finds that section S containg a choice-cHaw clause thac
is also intended to bear onany issue relaing 1o the conclusion of the Contruct.

[235] 1Is the choice of law clause severable in the sense that it is not minted by any possible
misrepresentation or fraud as to the main coneract?

(2} The doctrine of severabifity of the arbirrmton chse is generally admited nowadays, in

the sense that the validity of the arbitration clause isindependent from the main conrract.

(by  Theissue before us is whether the choice-oflaw clause is aiso to be applied where the
whole contract is alleged o be vitiated by fraud or misrepresentation.

One authority has been cited by Claimanc - Another authority staes that “Parties do not
expect that on issues of formation and validios of the choice-of-law agreement, alaw other than
the chosen law could apply (-..) Both the lex ford and the objectively determined lex causae
should be excluded in thas regard () the objective lex causae because the parties did not
want to have itapplied to their coneract.™

Ini fact, such independence of the choice-oftaw clause had been recognized a long time ago by
the Federal Tribunal.* It expluins the solution thac the legislature adopred inarticle 116,

paca, 2 PIL: “because the contract choosing the applicable kv is independent from the main
coneract”™,” itis well possibie that the form requirement governing the choice-of-law cluuse
might be different from the form requirenient governing the mutin agreement. Very well-
known authors also state rhar “the law which (i the choice-of-law as made by the parties is not
vitiated) is togovern the contract determines i the choice-of-law chuse is valid orinvalid, for
example because of mistake. misrepresencation orfraud ™, or thar “cluims tor cidpe in
contrabendo and other clains reludng to the formation of the choice-ofdaw chruse falt under
the law selected by the parties™. "

Therefore, the severability and independence of the choice-oflaw clause s a well-settled
principle of Swiss international privare liw: Thus. Swiss commentaryis 1o be followed when it
states that the law chosen by the Parties is applicable even w the question whether the will of
the parties was vitiated. ™

(cy  Assuredh: the question was put w the Arbiral Tribunal by Counsel for Defendant
whether Swiss law should apply to the question shether Swiss bw governs the choice of lawe
Counsel for Defendarit termed this to be a circudus rifiosus. However. this logical difficuloe is
onbv apparent. The principle of parm avtonomy is recognized by all the fegal orders thavare
connected with the present contract. be it the German. the Indian or the Swiss legal order. The
decision in Vita Food Products Inc. v. Unus Shipping Co. Lid. * onwhich Defendant relied.
allows partv autonomy, as does article 116 PiLand avticle 27 of the German faw on
international private law of 23 Juh 19506 (following art. 3 of the Rome Convention. The
principie of party autonomy is alse recognized in internadonal aebitration = Further. there
seems to have been no decided case in England striking down a cheice of law because it would
not be “bora fide and legal™ * Therefore, the party autonomy seems 1a be really unrestricred
in spite of the Emitarions that were mendoned by Lord Wright in the Vita Food case.

L5 it i
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INOT Party autonomy must be respecied even where there was allegedly misrepresentation or
frud in the conclusion of the agreement. The first law 1o apply 1o the exisence and validitv of
the choice-of-taw contract is therefore the lw “which would governit .. if the conuactor
term were valid ” {art. 8. para. Lof the Rome Convention on the Lan Applicable to Comtractual
Obligations of 1930: see10 the same effect article 116, para. 2. 2¢ sentence PIL: the same
solution was already adopred inarticle 2 111 of The Hague Convention on the faec applicable to
the internation:d sale of movable property of 1935). It is onivif “itappears from the
circumstances thart it would not be reasonabie o determine the effect of {a party’s] condactn
accordance with” that kaw thar the kaw of this parny’s residence mi ghuapplhy tart, 8, para. 2of
the Rome Coavention). Therefore. Swiss law is properhy o apply to the question of the vatidity
of the choice-0flow cliuse.

(dhy  Besides. jtwillbe noted by way of superabundance that the English approach. il itwere
o he followed, would not entail & different solution.

According toa "dedision of the Court of Appeal which is ot wirthoutits difficulties™ !
Mackendery. Feldia A.G.* achaice of foreign law might not be effective in England ifby
English law there bad been no consensus adl idem Ce.g hecause of the plea of ron st

Sactunn. or, perhaps, of frauct ™). But even if the English rule referring to the fex ford would

appear to be different from the Swiss one. the result would be the same. because Switzerdand
i the forum in the present case. 1t has heen explicithy stated ... by Counsel for Defendant thi
Defendant did not contest the validity of the arbitrtion proceedings: the seat of the arbitral
trilunal being in Switzesland, Swiss faw shatt apply to the question of fraud whether the Swiss
Jaw of conflict (art. 116, para. 2 PIL) or the English rule of the lex fori applies.

(e)  Finuflv it deserves mention that articie V(i) of the New York Convention on the
Recognition and Enforcement of Arbitral Awards allows fora rejecuon of the arbitrl award.
among other grounds, when the agreement 1o arbitrate is nat valid under the 1%1\\' which the
parties have chosen. This shows that 2 concept commaon o all civilized jurisprudence 1s thas the
chaoice of ki shail be respected even if the contract is atleged 1o be nulk and voidd for fraud or
MISrePresentaion.

() While finding that Swiss Jaw applics, the Arbiual Tribunal is however aware that the issue of
fraud and misrepresengation would not he adiudicared othervise were Indian faw 10 be found
o apphy on these Bssues. lndeed. as has been suid abready the avoidance of 2 contract for wilfui
decepiion is g conumon enderstanding of alf civilized jurisprudence. For example.

article 2.15(2) of the Unidroit Principles provides that™a party who negotiates or breaks off
negaotiations in bac Esith is linble for the losses caused o the other pary™, Article 3.8 provides
for avoidance of a contract by a party in €ase of fraudulent misrepresentanon or fraudulent
non-disclosure of circcumstances which, according 10 reasonable commercial standards of fair
dealing. the other paty should have disclosed. Articie 3.9 provides for the avoidance v rexson
of a threar leading 2 party 1o conclude the contract. Further. principles of justice. equiry and
good conscience will be tegitimately applied by the arbitral Tribunal for the purpose of
determining the scope and manner of apphing rhe law.and whar should be the nawre and
extent of the refief to be granted. as those principles are referred toin Swiss law (seee.g art 4
Civil Code and as1. 42, para. 2C0O).

TN




B2

iCC International Court of Arbitration Bulletin Vol. 12/No. 2 — Fall 2001

May 1999

Original in English

Place of arbitration: Brussels, Belgium

1988 ICC Rules of Arbitration :

An ggreement wes made beticeern: Claimeant, a British comparny representting  COnsortinm,
and Defendant, a Czech stute entily, o secure financing Jor the developmeint of a location
in the Czech Republic. The agrevmeitt covercd the preperations cind discussions prior 1o the
possible conclusion of a contract relating to actual development. The agreement was
governed by Czech law. Differences arose benveen the parties. leading Cluimant to initiate
arbitration proceedings in which it requested the sole arbitraior o confirm that the
agreement was valid aned binding on both parties. (o declare that Defendant bad breached
the terms of the agreement and (o order Defendant (o perform its obligations wnder the
avreenent. Defendant coniested these claims. It consiclered the agreement fo be void since
the consortium twds not « legal entitv. It alse questioned he valiclity and the nature of the
agreement. After dectling with these poinis and deciding that the parties bad entered into a
vedick el binding agreement the purpose of which was essentictlly for the parties to
cooperate with each other, with a view (o the doerelopment of the location in question, the
sole arbitrator turned 6 the alleged breach of cortract and is conseqiences and referved
(0 articles 1.3 and 1.7 of the Unidroit Principles in support of bis findings.

‘41]  The Chimanc afleged that the Defendant didd not meet its chligations under the
Agreement and requested the Arbitrator o declare the breach of contract, to direct the
Defendant to spedfic performance or to oblige itto pay damages. The Defendant denied the
breach of contract and requested dismissat of the claim.

(21 On...ameeting was held berween the parties and doubts were mised by the
Defendant as t the binding character of the Agreement and the status of the Chumant. The
Claimant in i letter dated | L seat to the Defendanr referred w these doubts statng that
“Clearly there are misunderstandings refuing 1o the intent ofthe pacium de contabendo i
particular and its construction and obligagon placed upon both parties.” . ..

{3]  The Defendant’s general director in the letter dazed . .. addressed to the legal
representative of the Claimant stured: *[Defendant] consider(s] the above-mentioned
“pactunt de contrabendo” legally irrelevant.as the facrs {maters) agreed te in the above-
mentioned agreement were not fulfilled az the time given therein. and although notdue to the
faule of any of the parties this agreement is af the presentiime unenforceable. Following the
successful procurement of the architectural study of locality, [Defendunt] shall proceed in vo
stages. In the firststage it intends to seek by the frm of a tendera suitable firm who shatl
prepare the project offering the bestsolurion for the area and satisfving the needs of
{Defendant] and the Citvof ... In the second stage there would be a shorier form of render
which should result in the appoinment of aninvestor. ... [Defendant] dofes] not exclude the
cooperation with [Claimant] or its advisors in the process of fuliilment of the above-mentioned
condidons.”

t4]  During 1994 the legal representatives of the Paries tried to reach an agreement on the
legal assessment of the Agreement of 1992 but without success. The Defendant expressed
doubts whether the Agreement was binding. The lewer dated . .. sentby the head of legal
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department of the Defendant to the Claimant's legal representative contained the following
sentences: “What is new for | Defendant is anote contined in the Memorandum ro the effect
that |- ..} Consormium asa pary 1o the paciui has no tegal personaline under English lavcand
that the member firms in such association agreed that |Claimant twhichiis nota pumv o the
pactrnm would negotiate with {Defendant} on behall of then. inaccordance with Czech I a
conclusion can be drawn on the basis of such fact that the paction: May not legitinarely have
come into existence for the party described therein lacks jegal personatine 7 ¢. does not have
anv rights or obligations thereunder. The position of {Claimant]j towards i Defendant] is the
same. The firms associated in the {. .. Consortium are not Partes w the peciam either. 1f
they aurthorized [Claimant] to represent theirinterests including conclusion of contacts. they
will at first have to assess the qualiny of representation and services exprecied wbe provided 10
them by [Ciaimantj. ko spite of the views recarding the pactum de contrehendo notheing
shared in full, {Defendant] [is] stlt ready to conunue the intended co-operaton in commercial
plans provided that the first step wowards new cooperation should be reaching an agreement
recarding legal opinion in respect of the pactum anct looking to solutions both inlegal anct real
terms’. ..

13} The Parties could nor come toan understanding on these points and negotdanons

stopped.

[6]  The Defendant has confirmed several imes its willingness to cooperate with the
Claimant but it did not acceps the vatidinr and binding force of the Agreement referring to
severa probiems such us the existence of the Consoruuny which wits known to the Defendint
since several vears. This behaviour meant in readine refusal to cooperae.

The Arbiator has rken into consideraton that under paragraph (1), secton 264 of the Czech
Commercid Code in determining the rights anct duties arising from relationship of
obligations, account is also taken of the business practice (rade usage) prevalent in a particelar
field of business. unless these are contrary t the contents of the conuract orto the law: There
are ne special usages in the pardcutar field of business but general principles of business
pracrice have importance. too. Such oeneral principles are pacia sunt serl cnde and
cooperate in good faith (articles .3 and 1. of the Unidroit Principles of International
Conimercial Contracts, Ph. Kahn, “Les principes généraus du droit devant les arbitres du
commerce international”, Jorrnal di droit imternational 2.1989. p. 327). Fair business
conduct is one of the muin principles of the Czech Commercid Cade o (section 265).

On the basis of the above-szid the breach of the agreement by the Defendant has been stated.

(7] According o section 365 of the Czech Commercial Code: A debrorisin defaultif he

fails to perforn his obligation dub-and in tuine until the obligation is dulv performed. or unidl
the obligation is discharged inanother manner. However. the debroris notin defaudtif he is
gnable to perfor his oblization due tothe defautt by the credlitor.”

[8]  The Defendantalleged thar the Claimant did not fulfil its obligation. However. taking
into consideration the documents submitted by the pariies it can be stated that the basic
problem of the realization was in the administrarive field. in obraining the necessary permits
for the construction. the administragive conditions of the realization of the projectwere
missing. The lerters of the Defendantin .. leading 10 the arbirraton proceedings did not
refer to any default by the Claimant but challenged the validity of the Agreement. Therefore.
the Arbitrator consicdered thart the allegation of the Defendant was irrelevant from the point of
view of the present case.

[97  Onthe basis of the above points the Agreement is considered as valid and binding upon
ihe parties. During the proceedings no one of thy parties has stated that the projecthas




34

1CC International Court of Arbitration Bulletin Vol. 12/No. 2 — Fali 2001

become impossible and there is ne evidence of the impossibilin in the documents submiuned
by the parties either.

[10] According tosection 366 of the Czech Commercial Code: “Unless the law provides
otherwise with regird 1o individual tvpes of contraces, 1 creditor may insist on proper
performance of an obligation by the debtor while the latter is in default on his performance.”

[11] Consequently, the Claimant is entitled to request performance of the obligation
meaning in the present case continuation of collaboration and cooperation with the aim of
realizing the project and is entitled to request preferences as specified by the Agreement.
However, as it is decided above, the parties are not bound to conclude a contract as in the case
ofa pactum de contrabendo under the rules of the Czech law. The Defendant has referved o
the statute of imiatons with respect to the request concerning the conclusion of the fature
contract. The request for performance of the obligations o cooperare and 1o give preference
are not starute-barred (sections 387, 392, 403 Czech Commercial Code).

B

[12] The Clhimant presented its request for damages inan aliesnative way. As the Defendant
is obliged to perform its obligations according to the first request of the Claimang, it is not dead
with whether the Defendant should be obliged to pay damages inaccordance with the
alrernative request, presented in view of the possible dismissal of the ficst request.”

At s J b A

Preliminary Award in Case 9758

August, 1999

Original in English

Place of arbitration: Paris, France
1988 ICC Rules of Arbitration

Claimant. a firnancial institution based in a Enropean coundry (X). and Defendant no. 1 a
compenny based in a Souih-West Asicrnr couniry (Y), entered into a credit agreement. which
wers guarenteed by Defendant no. 20 afso besed in country Y In order to recover
repaymernts due to i, Claimant initicied arbitration proceedings. on the basis of a clause
in the credit agreement entited “Law and Jurtsdiciion” (article 14). According to this
clause. the credit agreement was to be governed by and construed in accordance with ihe
lene of counory X and any disputes arising out of it thar could not be readily settled br
nrudacrl agreemeni were 1o be submitted (o the hternational Chaniber of Conunerce for
settlement wunder their rules and resulaions. in Paits’ Defendants contended that this
clawse did not constitute a valid arbitration agreement. This was the first question thet the
arbitral tribunal addressed in its prelimineny award. I bnterpreiing the arbitration
clause it referred ro articles 1.602) and 4.3 of the Unidroit Principles.

‘[Defendant No. 1]'s position

[Defendant No. 1] contends that (i) there exists no arbitration agreement under the provisions
of the Credit Agreement and (i) alternatively; such arbitration dause is invalid under the rules
and practices of internagonal arbitration.

[Defendant No. 1] contends that the Credit Agreement contains no arbitration agreement
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since no reference ta arbitradon as a mode of settlement 1 made under article 14.2 of the
Credit Aureement. Fusthermore. the reference 1o the 1CC Rules and Regulations is nota

| sufficient indication since it does nort specify what exact mechanism of setdement of disputes

within 1CC is referred wo: no guidince was given asto which of conciliaton or arbitration
mechanism had beenagreed upon ...

iDefendant No. 1] further refers to legal Authors whee indicate that a clear expression of intent.
not onhe to arbirrare but akse 1o have the arbitrauon take place under the 1CC Rules. is required.
[Defendant No. 1] also refers to the 1CC Model Claase and to article Hof the New ok
Convention on the Recognition and Enforcement of Forcign Arhitral Awards to conclude that
article 14.2 conmaing no express reference 1o arbitration as amode of settlenent of dispures . ..

{Defendant No. 1] adds thar, contran 1o Clapmant s allegarions. there exists no common will of
the parties for arbitration under the provisions of the Credit Agreement since “there s no
explicit or even impiicit expression by the parties of their consent on that ssue” . .. Itcontends
et the parties” consent shoukd have been given in writing and thas the wording shoulkd have
heen precise and exact on the redd intention of the parties. £.¢. no ambiguine and no doubt
about the parties” intention. ktconcludes thagaTicle 14.2 does not respond toany of these
requirements and no provision of article 142 feads o the conclusion thart the read intention of
the parties was o solve their dispute by way of arbitration . ...

iDefendant No. 1] adds that it is to [Claimant] to prove the existence of anarbirrauon
agreement and 1o demonstrare that the proper nterpretation to be given o the provisions of
saicd article 14.2 is such thar it shouid be deemed 1o establish the common will of the parties 1o

arbitrate . . . [Defendant No. 1] contends that, in the mstnt case. there is no fact. even prima

facic evidence, thut it could operate In & Wiy 10 suggestd reversal of the burden of proof . .

Alternatively, should the Tribunal decide 1o interpret the provisions of article 14.2 of the Credit
Agreement s CONSTIULNG a0 arbitration 4greement, {Defendant Nov. 1] conterids that
article 14 of the Credit Agreement contains pathological elements:

- anambiguity results from ghe fact thatitis not specified whether the dispute shall be
sertied by ICC Rules of Conciliation or Arbitraton;

- while article 14.2 provides for the submission of any dispute berween the paeties to the
1CC, article 14.3 reserves the right of [Claimant] w saareany leaal proceeding for the
protection of its right in the courts of jcountry Yl

- the parties have combincd submission of their dispure to the ICC and o2 stxte
jurischiction. Article 15(11(3) of the Credit Agreement provides that said Agreement
once signed “shalt constitute legally valid and binding obtigarions. and thatif necessary
the Bank [{Claimant]} could enforce judiciatiy the said obligation in fcounuvY] ...

gDefénd:mt No. 1] coniends thac. in view of this ambiguin: judicial procesdings should
prevail as an incontestable proceeding left for the parties 10 sexle their dispure. It
further refers 10 the legal opinion dated . . .. whereby judicial proceeding, should be
considered as the main wav of resoliving disputes provided by the parties . ..

iDefendant No. 2]'s position

[Defendant No. 2] contends that amicle 14.2 does not constitute an arbitration agreement. and
atternatively that there exists no valid arbitration agreement capable of extension:

- on the bucden of proof:

[Defendant No. 2] claims on the basis of a panciple recently reconfirmed byan 1CC Arbitral
Tribunal sitting in Zurich, that the burden of proof *for the scope and reach of an arbitrarion
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clause is incumbent on the party which intends worelvon it (here: on Claimnann)”™. Claimant has
not discharged its burden of proof according to {Defendant Ne. 2} ..

IDefendant No. 2} alleges thatarticle 14.2 of the Credit Aereement “does not referacaltto
arbirration as 2 mode of serdement”, and since there existtwo mechanisms of setddement of
dispures at the ICC, Le. concifiation and arbitrarion, article 1-4.2 of the Credit Agreement does
not providle a clear guidance as to what mechanism is referred 1o . . :

[Defendant No. 2} contends that [Claimant} has failed to discharge its burden of proof as to the
validity of the arbitration agreement and thaties reasoning is bused onachain of wrong
assumptions and confusions since it confuses ovo mechanisas ofsetlement of disputes, f.e.
direct negotiation, on the one hand. and conciliztion, which requires the intervention of a third
person, on the other hand. [Claimant] thus allegedly implicity admits thatarticle 14.2 provides
for conciliation zs a referral of setdlement of disputes ...

Finally, [Defendant No. 2] contends that [Clhimant] ignores article 14.3 of the Credir Agreement
which provides for the jurisdicrion for {the courts of counuy Y] white giving “no explanation of
how its interprenuion could be reconciled with the express wording ofarticle 1437 . .. :

- on.the adbitration agreement:

[Defencant No. 2} mainains thatarticle 14.2 Tacks the fundamental elements of an arbieration
Jgreement, Le. the inention arbitrate the dispute, since inthe absence of such an intention
“no valid and binding agreement comes into existence ™ [Defendant No. 2] refers 1o Craig,
Park and Paulsson in their Commentary on the 1CC Arbatration Rules stating that “if the parties
want arbitraton, they should say so cleasdy™ (Part 1L, p. 90), and contends thatthe word
“arbitration” appears neither in the title, nor in the wording of article 14.2, ndranywhere else
in the Credit Agreement. ‘

it adds that “the absence of any reference to arbitration as the mode of settement of dispure is
not at all remedtied by the face tharardele 14.2 provides that the dispute “will be submited to
the International Chamber of Commerce for sertlement under their rules and reguluiions, in
Paris™ since the [CC is engaged in setttement of dispures by conciliation as wellas by
arbitration. 15 demonsarated hy the existence of VO seprarite sets of rules, and accordinglvany
inference in fwvour of arbitration is absolutely impossible . ..

it acedls that. when compared with the ICC Model Clause. the absence of the worcds "arhitradon”
and “finaliv” is “0f paramount importance s they affect the validiny ofarticle 14.2asan
arbitrarion agreement and irs binding character™. ..

[Defendant No. 2] further contends that, according 10 the nules of interpreration of both
Unidroit principles and French scholars. an ambiguous clause has 1o be interpreted against the
drafter. i e against (Chiimane] . .

Moreover. [Defendan: No. 2] contends thar the wording ofarticke 15.1.5 of the Credit
Agreement. which provides only [} thatif necessary the Bank could enforce judicialty the
said oblizarions in [counuy Y] 7. shows the parties” infention of no serdement other than 2
judicial one in [countey Y. .

[Claimantl's position

{Clatmant] contends that. inarticle 14.2. the partes ~intended to solve their dispute by murual
agreement in order 1o avoid litigation. Should murual agreement not be possible, (either
reached by direct negotiation berween the parties, or by conciliation bva third persony, the
clause foresees a solution which is compulsive for the parties. thar s, it conclusively resolves a
dispute arisen. Such method is arbitration.” . ...




It alleges that [Defendant No. 1] and [Defendant No. 2]'s interpretation. /.e. converting this
clause into a congiliation clause. negotation orany ather alerraive method, would onlv tend
1o “perpetuiie the actual situation. that is their non payment of the outstanding amounts™ ...

Accorclingly. the oniy possibie method in order o solve the dispute inan ICC Rules frame which
would be final and compulsory for the parties i arbitradon....

As tor the rules of interpretaton (Unidroitp rinciples and jurisprudence and legal scholars)
mentioned by [Defendant No. 2} in order to interpret article 14.2, {Cluming] alleges that
should the Contract be interpreted as being of an onerous character, the doubt shbuld be
resotved in Bwvour of the reciprocity of interest. In this case, reciprocal interest of all parties
were best protected in an international arena, avoiding a party beng involved inalidgation in
the territory of the other party . ...

additionally, |Claimant] alleges that should the parties have intended 1o submit their lingaton
to {the courts of country X or country Y], they would have suried so dearly: on the contrary,
article 14.3 reserves onhy to [Cliimant] the right to claim before {a court of countrv Y.
Besides, should the parties have intended 10 solve their disputes before [the courts of counury
Y], they would have selected [the v of country Y] instead of jthe law of countv X[ in the
Credit Agreement and would have expressty so provided in the Letter of Guarantee instead of
only referring 1o the ierms and conditions of the Credit Agregment . ...

Discussion of the Arbitrai Tribunal

The Tribunat notes that article 14.2 of the Credit Agreement provides that the “parties to the
Agreement” were 10 submit their dispute “to the Intermational Chamber of Commerce for
sertlement under their Rutes and Regulations, in Paris™. Accordingly, itis cleartathe Tribunal
that the parties’ witl, failing asettlement by murual consent, was that the dispute be sertled
before the 1CC according to the “Rules and Regulations™ of the 1CC.

The Tribunal also notes that the terms “arbitation™ or “arbitrator” or “arbitral Tribunal™ are not
set forth under article 14 Lawand Jurisdicrion™ of the Credit Agreement. However, the
Tribunal considers that arbiration agreenents which do not include the word “arbitration” may
still he deemed as constituting an arbitration agreement if the interpretation of the Contract
shows thar such was the parties’ intent.

The Tribunal further notes that the principles ofinterpretatgion of an arbitration agreemert

' Jead the Tribunal () 1o Jook for the parties’ real intent. tking inter alia into account the

consequences which they have reasonably and legitimately contemplared, and (i) o give
effect to the parzies’ intent. This approach falls in line with the Unidroit Principles on
fnternational Contracts, article 4.5 of which providing that " [cjontract terms shall be
interpreted $o as Lo give effect 1o all the terms razher than 1o deprive some ofthem of effect”.
Applyving a similar reasoning. article 1.6¢2) of Uniciroit principles states that “{ijssues within the
scope of these Principles but not expressh seuted by themare as faras possible o be serdedin
Jccordance with their underlving general principles”. Thereare severat ICC awards which
have decided thas the appreciation of the validiry and effectiveness of an arbitraton agreement
goes bevond the requirements of a strict lireral interpretation. On the conerary, when the
parties insertan arbitration agreement in their conract, one should presume that their intent
weas 10 establish an effective machinery for the sertiemnent of disputes contemplated in the
arbitration clause (see fter alia ICC award no 2321 rendered in 197+ in JDI 1975, p-938:
ward rendered in 1CC case no. 1434 in 197510 DI 1976, p. 978 and award rendered in 1CC
case no. 5103 in 1988 JDE 1968, p. 1206).

In the present case, [Claimant]. a party {from counury X]. executed the Credit Agreemetil with
[DefendantNo. 1], a party [from country Y}, for the purpose of financing an international
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project in [country Y], Both the Bank ({Claimant]) and the Borrower ((Defendant No. 1))
were perfecty aware of the importance of ICC for the settlement of disputes and of the fact
thar should their dispute be submited ro the ICC for settlement under its "Rules and
Regulations”, the normal process of settlement is then arbitration under the Rules of
Arbitration.

As to the zlternative mentioned by Respondents berween conciliation and arbifration, the
Tribunal confirms that the normal procedure of settlement of dispute is arbitration. Asurvey
of ICC’s practice clearly shows thar arbivadon is by far the prevailing method of settlement
before the ICC: in 1997, there svere 452 arbitration cases, as compared with 8§ concihations
(433 arbitrations in 1996, as compared with 11 conciliations). (See ICC International Court of
Arbitration Budletin, May 1997, p. 6 and Mav 1998, p. 4.) Accordingly, on the basis of the
principle of effectiveness, article 14.2 can only be construed as referring 1o arbitration.
Furthermore, conciliation, even as considered as prerequisite to arbitzution, requires the
consent of alf parties. By filing 2 request for arbitration, {Clainant], as Claimant, i deemed to
have renounced any preliminary step for conciliation.

Defendants have pointed out the apparent contradiction between article 14.2 of the Credit
Agreement {the arbitration agreement] and ies articles 14.3 and 13.1.3. Ariicle 14.3 provides
that “the Bank ([Cluiman}) reserves the right to startin the courts of [country Yi, any legal
proceeding that may be required for the protection of its rights”, thus enunciaring clearly the
pardies’ intent 1o leave open an option to the Claimane only (7.e. [Claimant]) bernween the
recourse to arbitration or 1o the seate jurisdictions. Article 15.1.5 (*[...] if necessary the
Bank could enforce judicially the said obligations in [country Y]™) emphasizes a similarintent of
the parties to also leave such an option open. ;
Accordingly, the Tribunal's decision is that the parties’ intention was that their dispute be settled
through arbitration under ICC Rules of Arbieration.”

Final Award in Case 9797

July 2000

Original in English

Place of arbitration: Geneva, Switzerland
1998 ICC Rules of Arbitration

The parties to this dispute were all members of a worldwide business group. Claimeris
were firms comprising ore business unit (X) within the group, whilst Responderis were
other firms constituting another business unit (Y) within the group, plus an umbrella
entity (Z) created to coordincate the practice of its partners and their member firms. which
included those of X and ¥ Coordination between member firms was achieved by wav of
agreements, known as MFIFAs (Member Firm Inierfirm Agreements), designed to ensure 1be
provision of uniform, bigh quality services to clients with interests in more than one
country. Such cooperation enabled member firms to benefit from technological expertise
developed by other member firms, in return for which paymenis or contribulions o costs
might be required. Over tinte, as the skills and services offered by each unit evolved. they
began to overlap, causing conflict between X and Y Attempts were made 1o define the
responsibirlities of each business unit so as to avoid competition, but they proved
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wnsuccessful Failing a saiisfactory sofution, Claimants initiated arbitration proceedings.
accusing ¥ of breaching their MEIFAS by encroaching on X5 area of practice, of disrupting
Claimeants’ business opportunities. of misappropriaiiig X's nane endd gooduwill. causing
marketplace confusion. poaching Xs persounel and trazting o X credentials and
expertise. It frerther accrsed Z of breaching iis obligarions prircler the MFIFAs by failing inn iis
duty to coordinate practice. by allowing ¥ to compete with X, by fuiling to enforce the
ntnal obligations belween the member firms of X and Yy and by failing o regulate the use
of the group name. Y accused X of engaging in inequitable conduct and breaching its
obligations to the Y menber firms. notably by trading on 1heir credentials and expertise.
actiug in bad faith and refusing to cooperate with ¥ member Jirms. 1 examiniug cerfetin
of these clainis and 1be remedics to be granied. the sole arbitvalor referred 1o the Unidroit
Principles {articles 1.7. 4.1. 5.4, 7.3, 7).

Applicable law

“The Tribunal found that the Member Firm Interfirm Agreements {MIFIEAs) entered into
berween {7] and the [group] member firms, weether with the {Z] Articles and Bylaws are the
relevant rules of low chosen by the parties 1o govern the present arbitration; in interpreiing
the provisions of the MFIFAS the arbitrator is not bound to apply the substantive L of any
jurisciction bt shall be ouided by the policies and considerarions setforth in the Preamble 10
the MEIFAs and the Articles and Bylaws of [Z]; ifthe MFIEAs and the [7] Articles and Biiaws are
silent or do not provide guidelines fora decision, the Tribunal shall, pursuans wo article 17{1) of
the ICC Rules. apply the rules of law it deems appropriate; those rules of law shatl be the
general principles of law and the general principles of equity commonly accepted by the tegal
systems of most countries.

The Unidroii Principles of International Contracis are a reliable source of in[{;rnﬂtional
commercial law in internationat arbitration for they “contain in essence a restatement of
those “principes directenrs” that have enjoyed universal acceptance and, moregver, are at
the heart of those most fundamental notions which have consistently been applied in arbital
practice.™”

With regard to X's claim that ¥ member firms disrupted its business opportunities,
poached its personnel, traded on its credentials and experlise, misappropriated its
name and member firms' goodwill and caused marketplace confusion.

“The {X] member firms additionally accuse the Respondent member firms of breaching their
obligations under the MFIFAs on the counts described above.

The [Y} member firms deny boih the factual and contractual basis of Claimanis’ allegationsand
challenge some assertions of the {X] member firms.

In the Tribunal's view, onlv a few siruations described by Clzimants can be categorized asa
breach under the MEIFAs.

There are ten uncontested events prior to s arbitration of [¥] member firms” partners or
personnel misleading {X] clients in order to sell their own services and 18 siruations of Y]
member firms bidding on [X] member firms’ existing clients for jobs similar (o those
performed by Claimants for such clients.

Claimants have also produced evidence of an incident involving a [Y] member firm hirng away
an {X} member firm’s emplovee. The former [X] empiovee later solicited work to the same

client he had assisted while serving with the {X] member firm in spite of the [¥] member firm's
assurance thar such situation would notoccur.
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The MFIEAs contain no provision explicitly prohibiting that conduct: but the contracrual
agreerents among the parties forbid the [group] member firms to engage inuncooperative
acrs to benefit themselves at the expense of other member firms. Such aats are contrary to
the member firms’ implicit obligaiion to cooperate und o pursue their professional practicein

accordance wish the principle of good fzith and feir dealing inherent to international
coniracts.? .

On five other oceasions [Y] member firms taded on Claimants” credentials and expertise,
citing as [the group]’s quadifications and skills exclusively belonging to [X] member firms. That
conduct is also contrary to the member firms’ obligation 1o act in accordunce with the
principles of good faith and fair dealing”

With regard to X's claim that Z failed to coordinate the practices of the member firms

‘Chimants accuse [Z] of disregarding “ics core function to assure that the busic purpose of the
1989 restructuring is metand o actas the coordineator of all Member Firms and the
implementer of guidelines and policies o ensure compatibility aimong and the harmonious
operation of all Member Firms™. (emplhasis provided in text)

R R TR

The {X] member firms’ coatention rests on one basic assumpuon: [Z] has the obligation to
coordinate the member firms’ practices. [Z} answers that with minor exceptions, the MFIFAs
do not impose an obligation on [Z] w coordinare.

vt N D TR

In the Tribunal’s view, the language of the [group] organizational dacuments is notin
accordance with [Z]'s interpretation.

Member firms coordination is the cornerstone of the MFIFAs; it is the means 1o ensure that the
[group]’s cooperative goals are achieved. Ifadequate coordination were notwell-foundedand
properly ensured in an orgagization such as the {group| — comprised of more than one
hundred member firms worldwide - cooperation would be seriously impaired.

Bv entering into an MFIFA, 2 member firm appoints {Z] to arrange for the coordination of its
professional pracrice on an internadonal basis with thae of the other member firms .. and
fegitimately expects its professional practice 1o be coordinated wich that of the other member
firms. Conversely, [7Z] accepts such appointment and the respounsibilites inherent to the
coordinaring functon.

Ly rhaifed R LS T i

Furthermore, one of [Z2]'s guiding principles is that the members fiems” pracrices shaltbe
correlated and coordinared on an internutional basis - ..

In summuary, the explicict MFIFA provisions, interpreted in light of the purposes and policies set
forth in the Preamble thereto and in the [7) Articles and Bytuws, demonsaate that [Z]'s
essentiai obligation is to coordinate the [group] member firms” diverse protessional practices
subject 1o the purposes and policies set forth in the Preamnble to the MFIFAs and in article 3 of
the [7] Articles. Indeed. since its creation in 1977, [2] s purpose has been the coordination of
its member firms on an internarional basis . . .

Those coordinanng duties include specific functions. among others, developing compatible
policies and professional standards for the member firms: developing annual operating pians
to ensure the effective coordination of the member firms” practices and derermining the
appropriate scope of practice for the members firms.

The Tribunal finds that the wording of these purposes. policies and functions indicates that [Z]
must exercise its best efforis® 10 ensure cooperaten, coordination and compazubilizy among
the member firms’ practices.
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17} neglected o address the scope of practice conflict. even after the Board of Parmers and

Ar . . - had admirted that the starus quo wis unaccepridle andl unsustainable.

On these grounds. the Tribunal finds {Z] did not make its hest efforts w ensure coordination.
cooperation and compatibilicy amengthe praciives of the [Y] and {X] member firms. because
it Failed o take any course of action when the scope of service conflict surfaced and extended:
and because it filed to develop the annugl operating plans required 1o c{mr(lil_{:lte the
practices of all the [group] member firms.

171"s neglectful conduct is abreach ofies oblioatons w coordinate the practices of the IX] with
those of the Y] member firms, to develop compatible policies and professional stancluds for
member frms and 10 develop annuai operating plans g assure the cffective coordinaton of
the member firms” pracuices . ..

[Z] contendts that any such breaches are not sufficienty material 1o warrant termination. “The
Unidroit facrors — savs [£] = make is clear thar there has been no material, fundamental
breach.”

The Unidroit criteria cited by [Z] prociainy:

“In determining whether a failure to perform an obligation amMounts 1 a fundamental non-
nerformance regard shalt be had, i particular. to whether

4. the non-performance substantially deprives the agerieved party of whatitwas entitled
to expect under the contract unless the other party didd not foresee add could not
reasonably have foreseen such resulic ’

b. strict compliance with the obligation which has not been performed s of essence
ungier the conuract;

¢. the non-performance is intentionat or reckless;

d. the non-performance gives the aggrieved parmy reason o Belicve that it cannot rety
on the ather party’s future performance:

e. the non-performing party will suffer disproportionate loss as i result of the
preparazion or performance if the contractis terminated.”

Severa! prior findings made in this award must b considered in assessing [Z]'s conductin the
light of the Unidroit critena: . ...

In light of the above findings. {Z]'s conductamounts toa fundamentat non-performance of its
oltigations under the MFIEAs.

First. {2} failed 1o coordinate all the [group] member firms. paiticulariy by neglecing two ofirs
crivical funcrions: to develop annual operating plans for ali the member firms” practicesand 1o
make its best efforts 1o address and resolve the scope of service issue.

[Z]'s failure to exercise its best efforts 1o coordinate the member firms’ pracuices substantially
deprived Claimanis of the cooperation they were entiled 1o expect under the MEIEAS.

[Z}'s negligence led the [Y] and {X] member firms to behave essentially as two separate alobal
parinerships, amid the internai tensions and disputes between them. Thus, a5 evenis unfolded.
the benefits for Claimanis under their MFIFAs became increasingly unrelated 1o their
association wirh the [Y) member firms.
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By any count. the {Xj member firrns have been substantiafly deprived of the cooperative
benefits which the contractual bonds with the [¥] member firms were su pposed 1o provide. In
fact, the agreements berween the [¥] and {X] memiber firms grew to be highly detrimental for
Claimants, insofar as the [X] member firms have been obliged to make massive transfer
payments without receiving cooperation in return.

Thatkind of arrangement could not have been the resul expected by the [X} mfember firms
orthe result any reasonable party would expect from a contractual refationship.”

Secondd, strict compliance by [Z] [with] its obligation to coordinate the practices of the iX]and
the {Y] member firms & of the essence of the MFIFAs.

As stated above, coordination among the member firms’ practices provides the means to
ensure the cooperative goals set forth in the Preamible thereto are achieved. fthe
member Hrms are notadequatelv coordinated. cooperation among them is seriously
impairecd.

Also, by entering into an MFIFA, each [X) member firm appointed {Z] to provide such
coordination and legitimately expected its professional practice to'be coordinated with that of
the other member firms, including the (YT member firms.

Third, [Z]'s non-performance gives Claiimants reason 1o believe that thev cannot relv o [Z]'s
future performance.

[Z] failed to coordinate the practices of the [Y] and [X) member firms despite Mr. .. and the
business unit leaders” admittance that the scope of service issues needed 1o beaddressed. [Z)
equally failed to define an overatl operating framework for all the member f‘ums and o comply
with its obligations albeit its Board of Partners declared fificen months prior te-the inidation of

this arbitration that the status quo was unaceepeable. o
]
Nothing indicates that the {X] member firms can rely on [Z]'s future performance of its i
obligations, particukady in light of the intermal division amaong most of its leaders dlong business 5";:
units lines. !;.,
5
Fourth, Respondents wifl not suffer a disproportionate Joss as a result of the preparaiion or \:}
performunce if Cliimants” MFIFAs are terminated. i

e

4

[Z} cannot possibly sutferany harm from the rermination of its conemerual relationship with the
(X} member firms because [Z] is an instrumenialivy for the purpose of coordinating the
member firms’ profession: practice. In fact. 121 s only paid for the services rendered 1o the
member firms as long as Climants’ MFIFAs remuin in force. . ..

s

Moreover. the [Y] member firms' past performance to the [X] member firms has been more

than compensated by the significant amounts received from the [X] member firms as ansfer
pavments. :

Respondents reliance on paragraph 17.2 of the MFIFAs 10 determine the damages suffered as
aresultof Claimants” departure from the [group] is unfounded. The MFIFAs explicithy stace
that those liguidated damages are o be presumed as a valid measure of actual damages
suffered by the party entitled 0 pavment. Among them are the incressed cosis of establishing
arelationship with other suitable pracrice entities or those associated with the inabilitv 1o
establish such replacement relationships. and the related decrease in revenues.

Respondents hive neither right 1o termination pavments nor the apparent need to establish
new relatonships with other suitable practice entities. The [X] and {Y] member frms virrually
operate a5 tvo separate global parinerships .|
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With regard to X's alleged refusal 16 cooperate with Y

“The Respondent member firms aecuse Claimants of svstematicaliv failing to cooperate since
the early 1990s. by refusing to team with them and declining 1o share resources including
common support structures and personnel.

The Tribunal found eleven instances, prior to this filing of this arbitration, of [X] member firms
aceng uncooperatively by, frzier afia, halting previous joint industry studies; excluding [Y]
member firms from engagements for clients introduced by [Y] partaers to 1) member firms;
excluding [Y1 personnel previoush committed w work on certain [X} member firm
engagements and backing out of joint proposals with [Y] member firms.

That condecr is contrary 1o the member firms” implied obligation to caoperae underthe
MFIFAs and 10 the explicit obligation 1o pursue their professional pracuice with respectio one
another in accordance with the principie of good fith and fair dealing. inherent 1o
international contracts.*

Nevertheless, the events portraved by the [ Y] member firms are nota materiat breach of the
MFIFAs, particularly if those evenrts are placed in the context of along-standing relationship
involving thousands of potentially conflicting situations.

Contrary to the Responddent member firms” assertion, the Tribunal found no documenzary
support showing that Claimants had ssued a “directive” forbidding the (X] member firms (o
cooperate with the [Y] member firms.”

With regard to remedies

(i) Claimants' release from its obligations under the MFIFAs i

“While [7} breached its obligations to the [X} member firms under Claimants” MFIFAs and was
responsible for afundamental non-performance thereunder, Claimantis did not engage in
inequitable conduct or breach their contractudd or fiduciary obligations.

Itis 2 well established rule of law that a fundamental breach of a contract gives the aggrieved
party the right to terminaie the contractua relationship. This general rule is reflected in the

MFIFas which provide that the effect of a material breach thereto entities the wronged party 1o
terminate its MEIFA . ..

Under the Unidroit Principles of Internatonal Commercial Contraces, a party may terminate a
contract when the failure of the other party to perform an obligation under the contract
amounts to a fundamental non-performance. The consequence of rermination is to release
the pariies from their obligation to effect and to receive further performance.®

On accoun of [7]'s fundamental non-performance. the [X] member firms’ MFIFAs are
terminared. Consequently. Claimants are reteased from all their obhigations o jZl and the [Y]
member firms under the MFIFAs as of the date the presentaward is notified to the parrties”’

(ii) damages or compensation

‘Claimants seek an award of USS$ . . - for damages caused to the [X] brand and reputation,
originated in marketplace confusion caused by [Y]. Those damages stem from the time
Claimanis devoted to clarifiing existing or prospactive chents’ pesceptons; from lost accounts;
from the cost of developing a new logo and identny; increased advertising and marketing
communications; and from reputation effects on brand image and equity.
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The Tribunal found shat the Y] member firms did not breach their obligations under the
MFIFAs by causing confusion in the marketplace. For this reason. the [X] member firms cannor
claim any harm from the alleged breach and are not eniitled to any compensation (aticle 7.4.2
ofthe Unidroit Principles).

[Z] on the other hand, breached its maierial obligations under the MFIFAs by failing to
courdinate the practices of the {Xj and {Y} member firms. However, {Z} was notunder the
dury to coordinate the practices of the member firms by drawing clear distinctions among the
member firms’ markerplace images. Thus, none of the damages alleged by Cluimants area
consequence of [7]'s non-performance.

Claimants also seek resticution of the transfer pavments made t the [Y] member firms since
1994, inchucling the transfer payments placed in escrow, plus interest thereon.

The Tribunal has ruled ehat Claimants® MFIFAs are terminated as of the date this Award is
notified to the parties.

Under general principles of law, upon termination of the conmract either party may claim
resticution of whitever it has supplied. provided that such party concurrently mkes restitution
of whatever it has recetved (see armicle 7.3.6(1) of the Unidroie Principles). Thus, restitution
necessarily enils that both parties return whae they have received under the contmct.

Performance of Chimants’ MEIEAs has extended over a period of more than ten vears. During
that time and even afrer 1994, Clainants have received several benefies frony their association
with the §Y] member firms, e.g. the use of the [group| name and client referrals by the {Y]
member firms. Albeit these benefits have decreased in the course of imegthey are by no
means immazeril. :

Restitution of the benefits received by Claimants is impossible. In fact, the {X] member firms
do noteven offer o do so.

If the Tribunal were o grant the restitution of transfer paymenes made by Claimants. they
would be unjustlv enriched.

| The Tribunal shall not grant Claimants the restitution they requested.”

(iii} use of common technology

“The next guestion is what determinagion should the Tribursd make in case all the member
firms which jointly developed and coflectively own [group] Technology depart the fgroup}.
Neither the MEIEAs, nor anv other [group) governing document known o the Tribunal provide
ananswer, Therefore, the general principles of law are the appropriate rulesto decide this
Mmarrer.

Under general principles of Jaw, contracts must be inrerpreted according 0 [he COMmort
intention of the parties ® 1f the intention cannot be established. the contract should be
interpreted in light of the meaning reasonable persons of the same kind as the parties vould
aive 1o itin the same circumstances.

It would not be reasonable to hold —2nd reasonable persons of the same kind as the parties 1o
this arbitrarion could not possibly ¢laim ~ that the member firms not paying for or participating
in the development of [group] Technology are common owners of such rechnology orthar the
entities which funded and developed it are bound to forfeit their rights 1o those who have no
title thereto.
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Equiry would not dicrate a different solution. Indeed. the Tribunal found that the Respondent
member firms established 2 broad-based . . . practice thar comypetes with Cliimanis” activities.
For this reason. it would be unfair to compel the [Y] member firms to surrender their
technology which would capacitate the competing [Y] member firms in Claimants” core
achviies.

The final question is what disposition should the Tribunal make in connection with jaroup]
Technology, if any; jointly developed and commonty owned by {X} and Y] member firms.

The Tribunal has found no evidence among the myriad of documents submitted in this
arbitration, of the extent to which any [group] Technology was jointly developed by member
firms from both business units. In anv case, that Technology must remain within the [Y]
member firms as provided in paragraph 17.2(D) of the MFIFAs.

eartial and Finzl Awards in Case 9875

January 1999 (partial), March 2000 (final)
Original in English
Place of arbitration: Brussels, Belgium
1998 ICC Rules of Arbitration

B 1983, Claiment, a French company, was given an exclusive licence 10 manufachre, self
and distribute Respondent’s products in Europe. A similar agreement was made al the
sanie time betveer: Respondent and an American firm (X) for the Norih American market.
Respondent retained exclusive distribution in Asia for itself and gare Claimant and
Respordent wosn-exclusive rights for other countries. The licence agreement betiween
Claimani and Respondent provided for an exception fo exclusivity i order 1o allow: the
products bought by Original Equipment Mannfacturers in the tervitory of one exclisive
licensee 1o be distribrted in another licensee's exclusive fervitory. In 1096, Respowdent
entered hito a new agreemen! with X andd submitted a new drafl contract to Claiman!,
rwhich was never execufed. Claimant contended that the new contract behween Respotdent
and X infringed its exclusivity in Europe, as Europe bad been omitted inn a clause defining
limitations upon the extent of X's distribution. The arbitral tribunal therefore bad to
decide whetber the second contract betiween Resporident and X was to be deemed to violate
the exclusivity in the European market gramed to Claimant in its originaf agreement with
Respondent. b its partial award, the arbitral tribunal decided that lex mercatoria should
be applied 1o the merits of the case. noting that the Unidroit Principles were a refiection
of the rules of law and usages of international rade. In its final majority award, the
tribunal referred to the rudes of nterpretation coniained i article 4 of the Unidroit
Principles and the practice of good faitlh and fair dealing expressed i article 1.7,

Applic;ll'ﬂﬁ Rifes of Taw

The Agreements berween the parties do notinclude provisions concerning the nites of law
applicable to their contractual relationship.
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Claimanrt argues French law should be applicable. The choice of Brussels. a place with no
substantal link with the dispure, cannot lead to the apptlication of Belgian iy, The most
appropriate taw should be determined through the *méthode de la voie directe™, involving the
examination of different factors, The place of the characteristic performance, in a licence
agreement, is often considered as that of the licensor; however, the issues submiteed to this
tribunal are wider thun questions reluted 1o the Defendant’s induserial property rights. The
“proper law of the contract” can ooly be French law, for several reasons. France is the country
from which all operations included in the werrirorial exclusivity were conducted: itis the
country where the formulas and know-how allegedly misappropriared by Defendant were
developed; itis in France thar the consequences of the breach of the licence contracts were
felt and the ensuing prejudice must be compensated.

While agreeing with Claimant thae Belgian law should not govern the issue, Defendant
considers Japanese law should apply, not Freach biw. In the absence of a common intent of the
parties, Japanese international private law applies the law of the place where the contract was
executed, thatis Japan in this case, Under French intermationad privace s, the 1980 Rome
Convention would apply: Article 4 of thar Convention provides that in the absence of an
express choice, the agreement “shall be governed by the b of the country with which it is
most closely connected”, it being “presumed that the contract is most closely connected with
the country where the parey who is to effect the performance which is characterisiic of the
contract has, at the time of conclusion of this contract, his . . . cenural adminisration™. The
characteristic performance, in a ficence conrract, is that of the licensor. e, {Defendant|, which
world also lead to the apphication of Japanese law. Refuting some of Claimants’ arguments,
Defendant points out that the rerritory of the licence agreements was not limited to France,
that the choice of the law of the place where the alleged prejudice was suffered mighs be
televant ina tort case, but notin a coneractual dispute and tha the alieged breaches
(conclusion of the second [X] agreement, registration of patents in Japan and the United
States) have no link to Feunce.

According o article 17(1) of the [CC Rules, in the absence of an agreement between the parties
upon the rules to be applied o the meris of the case, ™. .. the Arhitrl Tribund shall apply the
rules of liw which it determines o be appropriate”. Articke 17(2) adds: “Inall cases the Adyioal
Tribunat shall take into account the provisions of the conmcrand the relevant trade usages.”

The provisions of the conoract are not decisive. It contains references to France and other
European and non-European countries as well as toJapan. The Sales Territon: descrbed in
Exhibit I covers "All countries of the world, other than Canada, USA. Mexico and Asizn countries
east of Iran, except French Territories™. The licence is granted for patents leld by Jupanese
companies (Exhibit IH). Technical assistance will be provided by the Defendant ot the
Chiimant’s factory in France (arz. 43 or at the Defendant’s offices and producrion facilities in
Japan (art. 3). The Claimant has zgreed 1o pay rovalies in Japanese currency (art. 6). An
importr provision, much ar the centre of this dispute. deals with improvements invented by
the Chiimant, normallyin &s premises in France (art. 9).

The tribunal does not consider the neutral choice of Brussels as the seat of the arbitraton o
implv a choice of Belgian law as the lawapplicable to the contract.

In licence agreements. the appropriate law is sometimes considered to be that of the counery
where the Eicensor is located {in this case, Japan), assuming the most characteristic
performunce of such conrracts would be thar of the licensor. However this is notan absolute
rule. Forexample, the law of the licensee is sometimes preferred. The Rome Convention of
1980 also provides that the lisk 1o the characreristic performance can be discarded when such
charzcreristic pexformance cannot be determined or when circumstances indicate tharthe
coniract is more closelv connected with another country (art. 4) (cf. J. M. Mousseron,

J. Rayvnard, R. Fabre and J. L. Pierre, Droit du commerce international, 1997, no. 136 et seq.).
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In this case. part of the issues deal with the wav the Defendant hanclied techaical
improvements invented and transferred to the former by the Clunmwant. casting doubtson a
solution that would exciusively consider the licensor’s ransfer oftechnoiogy io the heensee as
the most characteristic performance of the contract. nsofar as the license »sown
perfornmance can be considered as charactenstic of the contract. this would lead w the
application of French law. Another significant factor consists in the geographical scope of the
rights licensed 1o the Claimant, which do not exclusively lead to French law; but would
eliminate Japanese law.

The arbitral tribunal considers that the difficulties to find decisive factors qualifying cither
Japanese or French law as applicable wo the contract reveat the inadequacy of the choice of a
domestic legal svstem 1o govern z case like this. A contract concluded between Japanese and
French companies concerning a licence to manufacture products and ta sell them in various
parts of the world is not appropriately governed by the national law of one of the parties, failing
agreement on such a choce.

The most appropriate “rules of law™ 1o be applied to the merits of this case are those of the Jex
mercatoria, that is the rules of law and usages of international trade which have been
aradually elaborated by different sources suchas the operaiors of international trade
themselves, their associations, the decisions of international arbitral tribunals and some
institutions like Unidroit and its recently published Principles of International Commercial
Contracts.

Nevertheless rhe tribunal wifl take inte account any relevant aational faws concerning
intellectual property rights issues raised during this procedure.”

‘Interpretation prnciples

[11  Since the main problem here is one of interpretation, the tribunal has invited the parties
to express their views of the principles to be applied under thelex mercatoria, which the
partial award of January . .. 1999 declared tobe applicable to the case.

[Claimans] refers 1o twvo provisions of the Unidroit Principles of Internasional Commercizl
Contracts. According roarticle 4.1(1): “A contract shalt be interpreted according 10 the
common intention of the parties.” Article 4.3 states that in appiving article4.1... “regard shail
be had 1o all the circumstances, including (a) preliminary negotiatons between the parties: (b)
practices which the parties have established berween th emselves; (€) the conduct of the
parties subsequent 1o the conciusion of the contract: (d) the nature and the purpose of the
contract; {€) the meaning commonly given {0 terms and expressions in the trade concermned:
() usages™. Such principles correspond 1o junisprudence and arbirral praciice. [Ciaimant]
claims its interpretarion of article 2 e of the second | X} contractis confirmed by the parties’
common intention and subsequent conduct.

[Defendant] also invokes art. 4.3 of the Unidroit Principles, but additionally refers toart. 4.4
(“Terms and expressions shall be interpreted in the light of the whote contract or stHement in
which thevappear.™ and 4.5 ("Conuact terms shall be interpreted so as ro give effectroalithe
terms rather than 1o deprive some of them of effect.”), as wellas o art. 8boftheVienna
Convention on Congracts for the Intemarional Sale of Goods (“Indetermining the intent ofa
partv or the understanding a reasonable person would have had, due consideration is tobe
given toall relevant circumsiances of the case including the negotiations, any practices which
the parties have esmblished between themselves. usages and any subsequent conduct of the
parties.”). More generally, the lex mercatoria mvites the mrbunal 1o 1ake into.account
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elements such as, inrer alia, the principle of good faith, the rule of effectiveness, the
reference o the contraci 2s & whole and the behaviour of the parties. ...

[2]  The wibunal considers the parties have rightly identified the interpretation principles to
be applied, with one exception. It does not think [Respondent]’s reference 1o the rule of
effectiveness (as expressed in art. .5 of the Unidroit Principles) is relevantin this case. Arc. 2 e
of the second [X] agreement would have effecr under either interpretation submitted.
Orthenvise. the dominant principle is to consicier the intention of the parties, which canbe
determined having regard o all the circumstances. Of particular importance in this case are
on one side the contractual set-up as a whote, and on the other side the conduct of the parties
subsequent (but also previous) to the conclusion of the coniects. ... :

(@)  Intention of the parties

[3] Intheinterpretation ofat. 2 ¢ of the second {3 contract. the inteniion of the parties
should first be determined in the full context of the whole contractual set-up betsveen
[Defendant] and its two licensees, a5 it was organized in 1953 and as it mav have evolved in
1996. The contractual relationships between [Defendunt] and [Cluimant] on one side. ancl
between [Defendant} and [X] on the other side, should nothe analyzed separately. The
system set up in 1983 reflected [Defendane s worldwide planning with tvo licensees, each of
the three participants receiving its own exclusive terriory and agreeing o engage in a regular
exchange of know-how. The main issue is 1o determine whether [Defendant] s and
[Cluimant]'s intention, in 1996, was toallow {X] toenter the European market though this
would be in viokition of [Defendant] s obligations twowards [Clumant] under their sl
applicable 1983 agreement. In this respect, the controversial provision ofarticte 2 e of the
second [X] contract cannot be read by itsclf, nor even onlyin connecrion with art. Lofthe
same agreement. The two 1983 conrracts and the 1996 contraet andd deaft contract have to be
fuliv compared in their sensitive provisions.

The alleged violatons of {Clumant s European territory came through direct . . and indirect.
- sales by 1X]. The relevant issue is not whether such sales occu rred, but whether the second
[X§ contract permirtced them.

Direct and indirect sales have to be distinguished.

S

As Far as direct sules are concerned. the 1996 (drafry contracts are not different in their
principles from the 1983 agreements: each conawt proteces the other icensee’s territon:
The second [X] contract does rot contain any provision which would amount o a violation of
[Defendunt}’s obligadens towards [Claimant}.

i sbeae

[5]  Indirect sales are another marter. Apast from the OEM exceprions mentioned above,
they were not explicithy referred to in the 1953 agreements. Thev were certainly permited
for each partner in its exclusive or non-exclusive territory. Werz they permitted or prohibited
in each other’s territories?

The tibunal betieves thar in the absence of any explicit prohibition. such sales are not allowed
outside one’s territon. “Exch party mustactin accordance with good faith and fair dealing in
international rrade.” (Unidiroit Principles. art. 1.7) Ttwould be contrary 10 this principle 0 do
indirectly whart the conuract prevents from doing directly. Good fith preveras from selling 1o
an enuity which one knows or should reasonably know intendsto reself in another licensee’™s
territory. (This is an obligation towards the licensor, not towards the other licensee.)

T—
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This interpretation is confirmed by the OEM exceptions, which would not be necessarvif
indirect sales were freely permited.

6] Significanty the 1996 (draft) contracts introduce specific provisions concerning indirect

{71 Remarkable differences from the 1983 agreements are apparent. Indirect sales are
now subject to express provisions, in {Defendant]'s contractual refationships with both its
licensees. With [Claimant]. the prohibition which formierly derived from the good faith
principle s now stated in the contract. and niade applicable 1o the American and Asian markess.
Benween [Defendant] and §X]. on the contrary, there is reciprocal prohibiton of indirect sales
in each other's territories, but Europe is significanty omited.

Tt is also relevant to note that while the 1983 {Claimant] contract stated that “[bjath
Defendaru} and ies US Licensee(s) are restricred from selling directly to the European market
even to the European subsidiary or agent of an OEM locaied in their own respective countries”
(art. 1), such provision wus omitied in the 1996 draft contract.

Obviously, as far as indirect sales are concerned, the 1996 (draft) agreements are no longer
identcal, Considering the parties’ legal expertise, the tiibunal believes this new contracual
ser-up is not the resuk of bad drafting but of a deliberate intent, at jeast on [X]'s side. o aher
the symmetry between [Claimant] and [X]'s positions on the world markets, Either
[Defendant] shared tharintent, or it can be reproached with oversight of [Claimantj's interests
when negotiating the second [X] contract.

(I Pawies’ conduct

This interpretation is confirmed by the parties’ respective concluct before and after the
execution of that contract. ;

3

[8]  The fact that the 2-veur-long renegotiation of the {X] agreement was not disclosed to
|Claimans] is in itself probably no breach of iDefendant]'s contractual obligations owards
[Claimant}, However, the rribunal finds it surprsing as the three firms had been working
together for many vears on the basis of a worldwide tooperation and met regulariy 1o
exchange information. ... Considerng the significant modifications which were 1o appear in
the 1996 contracts concerning indirect sales, this discretion suggests that [Defendant] was
indeed pliving a new game with [X] it did notwantto reveal to its other licensee. . ..

9] ... [X]'s conductafier the conclusion ofits second contract with [Defendant] casts some
light on the American licensee’s intentions. ... [Ap internal memorandum] demonstrates

[X}'s preoccupation with entering the Europeaa market and [X]'s conviction that they were
able o do it through indirect sales.

[10] Suchconvictionis confirmed by ... [X]'s. . leuerto [Defendant}: “{X] needs to offer
products and services in EUrope 1o remain competitive with . .. Today, we are accessing
Europe through sales channels consistent with our aercement” (emphasis added).

[11] [Respondent)argues that {X] was referring 1o the OEM exceprions, which permited
someindirect sales into each other s territories . . . The tribunal does not follow this restictve
interprerarion in a context where [X] proclaims its “intent 1o epen up territories between
[Claimant] and [X] in Europe” and its need "o offer products and services in Europe to remain
competitive ..."

Conclusion
(12] The tribunal concludes that by entering into @ contract that epened [Xj’s door for

indirect sales in Europe, | Defendant] breached the exclusive licence ithad granted (O
{Claimant] by article 1 of their 1983 contract.’
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Pariiz]l Award in Case 10022

53 P o L

October 2000

Original in English £
Place of arbitration: Vilnius, Lithuania .
1998 ICC Rules of Arbitration K 5

The parties entered into agreements ained at developing Respondent fnto an efficient
cement producer with a firm positior in the export markel.  (laimant accused Respondent
of violating the text and spirit of their agreements. After preseruing ihe parties’ claims. ihe
Arbitral Tribunal discussed the question of the applicable law, which led it to make
reference to the Unidroit Principles. No furtber reference was made 1o the Principles or
“velevant trade usages” later in the award.

Applicable law

‘(1] According to article 17 of the Rules, the primary source of the law applicable to the merits
of the dispute is determined by the will of the-parties. Inarticle5 of the Export Company
Agreement, as welas inarticle 4 of the AEER [Agreement on Exclusive Export Rights,
Uperading of the Plant and Delivery of Cement], the parties have agreed that: “This
agreement is governed by Lishuanian law.” This choice of law clruse has been interpreted as
providing that Lithuanian law is to govern both the formation of the confract and the rights and
duties of the parties arising from the contract as weli, Throughout the progeedings the choice
of Lithuaniarn law has not been disputed by the parties. (Claimant has exprassly confirmed that
the applicable law is Lithuanian and Respondents have impliecty confirmed this choice by
invoking the provisions of the respective Lithuanian laws and arguing theic applicability)

{2] In its closing arguments Claimant has expressed the view that it s legitimate o look to the
Unidroit Principles of International Commercial Contracts and the Principles of European
Conrtract Law as 2 source of usage, customs and practice and that they are to bie relted on when
interpreration of the law s necessary in order to determine the parties’ rights and obligations.
Article 17 of the Rules confirms reliance on trade usage: “Enall cases the Arbieral Tribunal shall
take account of the provisions of the contractand the relevant trade usages.” Bothisers of
principles represent the larest codification of intermatonal commercial trade usages. However,
unless expressly incorporated by agreement berween the parties, which thev are not, thevare
not of mandatory but only of persuasive nature. Therefore, when necessary, the Tribunal
refers in this Award 1o “the relevant trade usages” and such reference includes, butis not
limired ro, the Unidroit Principles and Principles of European Contract Lasve

Final Award in Case 10114

March 2000

Original in English

Place of arbitration: Stockholm, Sweden
1998 ICC Rules of Arbitration
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The perties entered inito an agreement whereby Claimant. a Chinese company. was to
provide and organize after-sales services for rebicles delivered by Respondent. an East
Enropecn car manufaciurer. The agreement laid cdown certain criteria which bad 10 be
met by the prorvider of the aftersales service. For its pert. Respondent was to make
periodical pavments of assistance and to provide spare parts af the mrost compelitive prices
for the Chinese marker. Three such payvments were made. During the second year of the
agrecment. Respondernt was informed that the agreement had Been transferred from
Claimant to a company regisiered it another Chinese city. This led Respondent to
eninowiice its ntention 1o coancel the agreement. After unsuccessfid negotictions., )
Roespondent requesied Clafmeant to cease its activiiies wunder the agreement and dectared
the aureement ferminated due 1o breach of contract by Claiment. Claimant initiated
arbitration procecdings i which it alleged variows breaches of the agreement betiveeir the
parties, swch as failure to supply spave parts at the lowest ex-works prices, Sfailure to abide
by the exclusivin wndertakings and failire 1o pay assistance fees. It claimed outsianding
pavmenss, compeitsation for barm suffered as a result of Respondent’s breaches. and
punitive damages. Respondeni dismissed these clainis, allegiing in its turn thet Claimeanrt
bad no.capacity to perform the agreement, that the agreement bad been transferred
withot its consertt and ithat Claimant bad failed 1o meet several of lhe criteria laid down
i1 the aflersales service agreemoent. I considered fself entitled not ondy 1o withbold and
then cease pavment of the assisiance fees but also 1o request repaviment of those fees
already paid. I addition i claimed for loss of profit due io reduced sales. loss of good il
and rarious costs and unupaid invoices  Following the parties” wishes. the Avbitral Tribunal
decided that, i addition to Chinese law, the Unidroit Principles would be applicable, s
a rveflection of international practices. It subsequently refevred 1o internctional trade
principles when rulitg on punitive damages, altbough withows explicitly naming the
Unticdroif Principles.

Applicable law

The partics’ positions

“Claimant holds Chinese I applicable as substantive Lvw governing the contractuat relations of
the Parties, but is of the opinion that “ingernarional practices” have to be applied extensively.
Claimant refers specifically to the Unidroit Principles of 1994, Claimant is of the opinion that
the Convention on the Intemational Sale of Goods ("CISG™) is only applicable as to the
contractual obligations referring 1o the sale of goods.”

‘Respondent holds Chinese substantive law as applicable to the extent CI5G, Unidroitor
general principles of international trade law do rot prevail over or complete the Chinese law:’

The Arbitral Tribunal's decision

“The Agreement No. 245 does not contain a choice-of-taw clause. Butboth Parties presume
thar Chinese law i applicable. This joint presumption has 1o be regarded as an agreement on
the application of Chinese faw as governing the merits of the dispute. This choice of law —~even
if onlv made during the arbitration (see Redfern Huntes. Law and Practice of. International
Conmpmercial Arbirration, 3% ed., 1999, 2-2¢) —is valid according te arucle 17(1) ICC Rules.

CISG is a part of Chinese law. This convention is therefore appiicable as part of Chinese fawina
dispute berween a Chinese entity and one from another country that. Eke China. has acceded
to the CISG. However, the Arbitral Tribuna! need not go further into this issue 2s the claims
raised bv the Parties do not concern issues thar fall within the scope of C15G, as CISG regulates

onlv claims resuling from non-performance, late performance orbad performance ofz sales
contract and none of these claims have been raised.
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The Parties are jointlv of the opinion that international practices, especially the Unidroit
Principles, shall also applv. The Unidroir Prnciples (see Blessing, Regudation in Arbitration
Rudes on Choice of Lee, 1996, p. 391 Derains Schwartz. A Gudde fo the New ICC Rulesof
Arbitration, 1998, p. 218 ss.) are rules of law in the sense of article 17(1) ICC Rules.

The Arbitral Tribunal therefore decides, that the Chinese kuw and international practices
including Unidrolt Principles are applicable to the merits of the dispute.”

With respect to punitive damages, requested by Claimant.

“The concept of punitive damages is not known in Chinese contract law. Chinese law knows
only specific performance, liquidated damages and compensatory damages as remedies for
breach of contract, see Zhao, in: Wang/Mo, Chinese Law, 1999, p. 244 ss.

The FECL [1985 Chinese law on foreign economic contracts| defines compensatory damages
as the actual loss resulting from the breach, which may include the expecationinterests from
the performance of the contract. However, such dumages must not exceed the loss thatwas
foreseeable by the breaching party at the time the contract was made,

Claimant has not given any proof thar Chinese law granes damages that go beyond
compensuory dumages. The Arbital Tribunal has not found any international trade principle
authorizing the award of punitive damages. Punitive damages arc in some jurisdictions even
reaarded as contrary 1o public policy, Le. in German law (see Federal Supreme Court,
Judgmentof June 4, 1992, BGHZ 118, p. 312 s5.) anc Swirzerlanct (see Dorig, Anerkeniung
el Vollsirechiong US-amerikanischer Eriischeidungern in der Scheeiz, 1998, p. 356 55.).
In a situation where some of the imporiant trading natons regarc! punitive damages as
contrary w public policy, itis obvious that there is na international rade practice favouring

punitive damages.

The Arbitral Tribunal therefore dismisses the claim for punitive damages.”

Final Award in Case 10335

October 2000

Original in English

Place of arbitration: Paris, France
1998 ICC Rules of Arbitration

Claimemts. two Greek companies. and Respondent No. 1. a French compan. submitted a
Joint offer (their second. the first baving been wnsuccessful) for the purchase of shares in a
compeany (X) listed on the Atbens stock exchange. Their offer was accompartied by a first
demand bank guarantee. Following the acceptance of this offer. Clainants and
Responclent No. 2 enttered inta a sharebolders’ agreementt, according to which Responderit
Xo. 1 was to transfer the shares it would prurchase in the Greek compeny 1o Respondernt No-
2 and Claimants. each receiving a specified percentage of shares and being responsible for
their pavment. Subsequently, a share purchase agreement was concluded benveen
Respondent Mo. 1 and Claimanis, as bruyers, and the Greel state entity responsible for
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seliing the shares Geller). Respondertt No. 1 refused fo pay 1S share of the purchase price
on the grownd that the conditions preceden! had not been mel. As the purchase price was
thus not paid in time. the seller rescinded the share purchase agreemeil andd calied the
banke guaraniee. The guarantor it demended that Claimanis and Respondent No. 1
pay their share of the credit visk to which they bad subscribed. Claimants initiated
arbitration proceedings. contending ibat the sharebolders’ dgreement coverved both the

0y

" acquisition of the shares and their subscquent distribution between the parties and that

both Respondents were liable for paymient. They sought compensation Jor having bad 1o
pay their share of the graraniee. The termis of reference stated that the sole arbitrator
would apply Greek law, in accordance with the arbitration clawse in the sharcholders’
agreement, andd that the law applicable to iy wmatiers 1ol covered by ihe shareholders’
agreement wourld be determined pursuant to aticle 17 of the 1CC Ridles of Arbiration. The

first question excmined by the arbitrator — which led bim 1o make refercnce 16 the

Unidroit Principles — was whether the sharcholders’ agreement was applicable to the
acquisition of shares from the seller and whether, wirder this agreenent, Respondent No. 2
had an oblivation to pay the seiler.

‘Claimants assert a right ex articles 363, 385 Greek Civil Code (C.C.) to be compensated for
damages resulting from delayed and ultimately non-performance of [Respondent Mo, 2 s
obligation 1o pay its share of the purchase price o [ihe seflery.

The Sharcholders’ Agreement. .., after identifving the Parties to i, introduces on little more
than one typed page to its history and business background.

The cluse cited by Claiimants and Respondenisasa possible source of an obligation which may
have been breached, reads as follows:

1. Pavment Responsibility
Each Party shall be solely responsible for the payment of the purchase price of ihe shares
which correspond 1o its participation. '

In order to support the Claimants’ claim two questions would have 1o be answered inthe
affirmative: (1) 1s the Shareholders’ Agreement &t all applicable to the acquisition of shares
from [the selier}? (2) Does the Shareholders” Agreement create an obligation. on the part of
Respondent No. 2, 1o pay s part of the purchase price o [the seller]?

In both respects, Claimants have made affirmarive assertions while Respondents have denied
both.

It is submitted that the language of the provision as such does neither permil [0 answer the
question as to the Agreement s sphere of application nordoes it indicate towhom the
purchase price corresponding 1o each Pamy’s Guotl shallbe paid. As the sphere of application,
of course, will anly be revealed if one looks at the Aareementin its entirery. 1 shall first turn to
the second question.

The obligee of the obligation £0 pay, i.e. the recipient of the pnvment for which responsibility is
described is not named at all. Taking a grammatical approach o interpreting clause 1.the
salient fearures are rather the word “solely” as well s the emphasis on responsibiliey forthe
pavment of those shares swhich correspond toits [£.e. the Parn’s] parsicipation’. “Soleh™
having the meaning of “alone” or “onk™”, raken together with the last ive words of the clause
therefore, sugeests that the provision's gistis 10 limit and circumseribe each Party's obligation
rather than imposing any such obligation.

Claimants from the very outset have drawn the Arbitrator's atention to the fact that, forihe
purposes of interprenng a dedlaration of willand, for that mater, a contract. the two arguably
mostimportant provisions of the Greek Civil Code {C.C.) arearticles 173 and 200. They read:
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sericle 173

When interpreting 2 declarasion of will e true inteation stall be sought without sticking to
(the literal meaning of) the words.

and
Article 200
Contres shall be interpreted according to the requirements of good fith tiking into account
business usages.

(Teanstation by C. Taliadoros, Greek Civil Code. 1952V

Both provisions are well known as common heritage of and fundamental o most civil-law
svstems, and in particulay 1o the civil codes of the so-called germanic lecal Family. For example,
1§ 133, 157 of the German Civil Code are identical. § 914 ofthe Austrian Civil Code and
article 18 Swiss Law of Obligations enshrine the same principle. Modern international
comumnercial law is evolving in the same direction (cfr. for example, avticles 1.7, 1.5, 4.1 -4.30f
the Unidroit Principles of International Commercial Contracts)..

Borh Chimants and Respondens agree that the telos of the provisions quored is to surike 2
balince berween a subjective and an objective approach to determine whatthe “orue”
meaning is, when the parties wa contract. ard farer stage, find themselves indisagreement.
They have quoted Greek authorigies ard 1 find confirmation in this respectin Syvmeonides,
“The General Principles of the Civil Law” in: Kerumneusdozyrss {eds ), huroduction (o Greek
Lo, 2d ed. (Deventer/Boston, 1993) pp- 53.068.
Chimants and Respondents, atjeast inigiatly, further agreed tha articles 173,200 apply when
there are doubts and the need to cluify and.in particular, gaps and ambignites in the
exchange of dechirations and the wordings of a contractual provision. Onlvrecenty Claimines,
citing rwvo older supremie courtCases and two writers, have put forward the theory thatall
deckrations of will (and ot only ambiguous ot incomplete ones) are subject interpreruon
_.and, moreover and citing two high court decisions, that the judge “has an unlimited
freedom to evatuate all the elements presented o him (either written or not) and draw
conclusions, using the comnton sense nules. as well as his experience and common
knowletlge™ ... Respondents contest this analysis, citing both doctrinal writings and case ki,
including three supreme CourT Cises. . -

I do not see an irreconcilubte conrrust of theory. Of course, all declararions are. fogically
speaking, subject 1o interpretagion. But it is equalky clear thatinterpreting I nhIIuOUs
term or phrase will necessarily resultin identifving thag unumbrguous meaning. By the same
wken, nojudge or arbiurator will ever disregard the leter of a contriv nor will he hold that
there is a licuna where the parties have merely agreed (o his eves and with hindsight) onran
~unjust” allocation of risks. Finally itappears safe 1o sav thar. however far the theory of
“supplementing”, “gap-filling” o integratng” interpretation may be srerched. never will it
reach bevond the substntve boundaries of the contract giving, for exa mple. 1o one party
something which that parte may have triedd. but was unable. o obwin in the negotaion
process. The freedom of the judge or arbitraror may be uniimited in 2 procedural sense. butit
is undoubtediv limited by the law and the parties” freedom 10 determine the conteni of their
contracts. ofr. art. 361 Greek Civil Code.

Finallv, Claimmants ... and Respondents . . .agree onthe clements interpretation will draw on.
namely the documentin its entirery. surrounding facts. related docurnents. nEZOUIBONS.
interests of the parties, purposes of the agreement and fustom.

Turning now to the document in its entirety, the analvsis of the ext will 2t the same time be
aimed at understanding its clause 1 and the Agreements’ sphere of application.
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The Shareholders’ Agreement’s Preamble. after describing the target {({X]) and the
{anticipated) successful ouicome of the bidding process as well 23 Respondent No. 2'sand
Claimants' respective quota in the shares 1o be acquired from [the seller]. ums to thenext
stage, the (anticipated) internal and final division of the shares. The bidand this second stage
are clearly distinguished.

After setting out the (internally and not vis-avis jthe seller]) envisaged allotment of the shares
among Respondent No. 2 and Claimangs, the Preambile defines the end of the endire
transaction (“For the purpose of achieving the above shares allocation™ as well asthe means 1©
be emploved (“the Parties hereto and [Respondent No. 1] undertake...”). Onlvthereafier
does the document set out the agreement proper: “Inview of the ahave, (emphasis added; Le.
the final allotment) and of the impencding acquisition of the shares (emphasis added), the
Parties agree as follows™ (emphasis added).

It is undisputed among the Parties to this arbitration that the technique to be empiayed for the
acquisition of the shares for [the seller] wis tobea reverse leveraged buvout . .. Itis equally
undisputed that this was the very purposc t0 Dbring in the “vehicle™ ..., Le. Respondent No. 2.
Lastly, it is undisputed that [the seller] would not have agreed to substitute Respondent No. 2
for the successful official (co-)bidder, Respondent No. 1. Al this is reflected in the Agreement’s
Preamble which distinguishes (1) acquisivon from [the seller] (by Respondent No. Land
Claimamnts), (2) re-allotment for purposesof the financing scheme and the restructuring of the
future group, (3) relationship of the eventual shareholcters (Respondent No. 2and Claimants)
subsequent to the acquisition and to the intermediate stage of re-alloting the {X] shares.

Neither the writren submissions nor the testimony given by Messrs . . . suggest thatany of the
Parties to this arbtwration, at the time of signing of the Sharcholders’ Agreemeny, expecied
Respondent No. 2 to step into the shoes of Respondent No. 1 vis-2-vis [the seller] and wo
actuliy acquire the [X] shares.

To conclude, the text of the Agreement’s Preamble, white altuding to the acqu isition of the
shares (and in this sense “applicable” to that first stage of the transaction), does OLSUPPOTE the
theory thar Respondent No. 2 was under an obligation vis-a-vis Clairmants 10 acquire and to pay
the purchase price for those shares.

Turning now to outside elements for the Shareholders' Agreement’s proper construction,
related documents might be of assistance. The firstone corning to mind, and indeed cited by
Claimants in their brief dated . . ., is the Cooperadon Agreement, signed on . ... and regulating
the relationship of the same Parties with regard to thetr ficst bid . .. However, thatbid was
unsuccessful and rejected by [the seller]. The Shareholders’ Agreement in question here and
signed after the second bid had been successful, provides in its clause 12:

This agreement included the complete agreement of the Parties hereto as to its subject matter
and supersedes 1o any prior written or oral agreement betneen the Parties which are hereby
declared null and void.

Therefore, the Cocperation Agreement. while cerainly a predecessor in the histony ofthe
transaction, cannot provide guidance as tothe interpretation of the Shareholders’ Agreement
whichis in dispute in this arbitration. Inanyevent, i does not support the Claimants’ theory
On the contrary; although the Shareholders’ Agreement was signed prior to the completion of
the ncquisition . . .. the Parties o it apparently deliberately dropped a clause cont@ned in the
(superseded) Cooperation Agreement which provides that:

The parties agree. .. 10 use their best endeavours in order 1o succeed in the final bid and
acquire the Shares...

At a later stage, a new draft Cooperation Agreement. ... contained aclause 1 identical 1o the
previous one. However, this draft remai ned unexecuted.
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The testimony given by Cliimants’ witness . . . corroborates the result that the parties. during
the negotiations of what was to become ihe Agreement signed, had decided to cover onlyv their
pust-acquisition relationship.

Connsel fr Respondents: “There were things that vou decided aot 1o regulate. which if vou
were 1o make another agreement of this sort now you might decide to regulate?”

[Clyimanes” witness): *...Of course. since | have the knowledge now, 1 would regulate it And:
“ ... 1would ask {Respondent No. 1] for the money.”

Shareholders agreements are highly negotiated made-to-measure documents. Consequently,
custom as one of the accepted wols for interpreting declarations of will is notofassistance.
The interests of the partes being entirely subjective {(and in the case athand in open conflict)
and the negotiations and the purpose of the contractbeing reflecred in the history from the
various deafts to the Agreement executedon ... . the ways to ciscover the meaning of clause 1
asserted by Claimants are thus exhausted.

Fo sum up, neither does clause 1, to the bestof my understanding, establish an obligation for
Respondent No. 2 to pay for its share of the purchase price to [the seller] nor does it sav that
completion of the share purchase is owed to the Climants.

Ty my eves and according to my experience, with similar rransaciions, the Respondents’
interpreration of clause 1, namely thar ic refers o and limits the responsibiticy of Respondent
No. 2 and Claimants 1o pay [Respondent No. 1] in consideration for the (second-stage) re-
allorment of the [X] shares, is highly plausible. But Respondents do not have 1o prove that
Claimanszs had the burden of proof for the facts in support of their clim and they have been
unable o discharge it as far as the aileged breach of clause 113 concerned.”

Final Award in Case 10346

December 2000

Original in Spanish

Place of arbitration: Barranquilla, Colontbia
1998 ICC Rules of Arbitration

Claimant and Respondent. both Colombian companies. entered f1to a contract pursuaint
10 which Claimeait was to sell electrical energy (o Respondent 5o that the latter cortdd
ensire the public supply of electriciny a1 a part of Colombia. However. the agreement
remained unperforined.  Claimant auribiied responsihility for this to Respondent’s failure
to cooperate in registering the agreement amnd 1o the transfer of Respondent’s assels {0
thirel pearty, as part of its privatization. Claimant initiated arbitration proceedings in
which it sought confirmation that the agreemernt between the perties was valid and that
Respondent was in breach of contract. entitling Claimant 10 denages and the agreemertt
10 be terminaied. Respondent rejected these claims. alleging in tum that the agreemert
was mudl and void. 1t raised a number of oiher objections. including the ineffectiveness of
the contract, due its rot having been registered, and force majeure, due 10 the imposed
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rransfer of its assets. 1n exaniuning these claims and defences. the arbitval trilunal
applied Colonrbian law. as provided in the parties” contract. 4s well as the procisions of the
contract and relevant trade usages. as required by article 1702). 1CC Rudes of Arbitration.
In suppori of its conclusions. it referred to articles 1.7, 5.3. 7.3 and 7+ of the Unidroit
Principles.

With respect to Respondent’s plea of unenforceability of the contract

‘C-Issueno. 3 .

This is covered in point V (2) (¢) (iii) of the Terms of Reference and requests the Titbunal 1o
examine and decide the following:
To reject the allegation of absolute nullity of the contrack, including addendum no. T and
addendum ne. 2. if i finds as proven and therefore accepts one o moie of the remaining
defence picas put forsard by Respondent, that is 1o say the pleas of “unenforceability of the
contract due 1o bk of registration with the Sistema de Informaion Comerciat - SIC
|Commercial Information System|™; defence of unperformed contract” and “force mageure’.

2 Having set out the above, the Tribunal states the following with regard 1 the first plea,

that is o say the plea of “unenforceability of the contract due 1o lack of registration with the
Sistema de Informacion Camercial - S1CT

(ay  Aside from the allegation ofbreach of contract put forward by {Claimant] due to
Respondent's unwillingness to execute the documentation required for the registraton of the
contract, which is a matter that, whilst connected with this one, relates 1o another issue,
[Respondent] has denied the allegations contained in the claim, relying on a fact whichiis fully
established in the proceedings, namely that the contract was not registefed in the SIC.
As 2 result the 1ask of the Tribunal is to decide whether this circumstance legatly exonerates
Respondent from the aliegations of Claimant regarding Respondent's perforniance ofits
contractua] obligations.

(b)  The first point to specify is that it is ot the contract which is enforceable or
unenforceable, but rather the obligations generated by it, in order then to distinguish between
the validirv of the contract and the enforceability of the services provided form it.

Registration of 2 contract in the SICs clearly a prerequisite in order for its ulimare effects -
supply of the energy; billing. fixing of the price, payment, €£C. — Can comie inta play. Inother
words. until the contract is registered the services provided for in it cannot be enforced. In
that sense the final efficacy of the contraci is pending and is subject to a condition whose
performance. in this case. depended on positive joint action by the parties: the amendment of
the corresponding terms of the agreement, in view of the position taken by the director ofthe
SIC.

Such registration is, therefore. an administrative requirement which relates 10 regutation of
the elecrriciry service and is not, we repeat.a formalisy ad substantivm actus as Defendant
alieges. The contract is made upon fulfilment of the substantive requirements for such nnpe of
contract and. in the event that it is a state contract, with the formal requirements
corresponding 10 such categon of contracts. Registration isnotan essential partor
prerequisite of validity. nor even = procedure o pubiicize the contract. but rather, and we
repeat, an administrative requirement for its enforcement. :

This being the case, Respondent is cbviousiy confused berween validity of a conzract and
enforceability of its obligations and between prerequisites for validity and conditional rrature of
the performance of the services provided forin it

e e e e TR



ica

1
Minisore of Justice and Law.

LUniddroit Principios sobre lus

Conirearos Comerciales
huermacionafes (Bogotd: Empren
Nacionul de Colombia. 1997
142, {The English version of the
Cnidroit Principles has been used
here and below, wherever Enidroic
1exts are quoted from thas
publicatior: of the Colombiin
Minisery of Justice.)

ICC International Court of Arbitration Bulletin Vol. 12/No. 2 — Fall 2001

(@  Inaddirion 1o the above, that is how the parties must have understood it. pardcularly
Respondent who drafied its text, in view of the fact that the contract only mitkes reference to
the obligation o register itin clause 18 when, in an impersonal way, it prov ides: “This contract
shall be deemed to be perfecred by the duly legalized signatures of the parties, butto be
enforcenble it requires registration with the SIC.”

The above terminology, leaving aside for the moment any reference to clause 16.50fthe’
coneracs, implies that the registration with the SIC was a joint task of the partiés, in line with
article 871 of the Commercial Code (Cddigo de Comercio) and, by its nature, with the so-
called “duty to coflaborate” which is a rule of conduct that is clearly a “responsibility” which is
discharged by the performance of the necessary acts, and whose omission, depending on the
circumstances, mav simply mean that the party concerned cannot attribute o the other party
the adverse consequences of the omission and, therefore, claim breaches againse that party
which are only atriburable to the parry concerned itself. It may even amounttc a breach of
the duty of good faith, a source of liability, by preventing the performance of the serviees and
the atraining of the purpose of the contract, thar is to say by causing its frustration 1o the
dernment of the other party.

In relation to this duty and responsibility, article 5.3 of the “Principles of International
Commercial Conrracts” prepared by the International Instieute for the Unification of Private
Lawy, *Unidroit”, characterizes the “duty of collaboration™ as follows: “Each party shall cooperate
with the other party when such co-operation may reasonably be expected for the pe rformance
of that party’s obligations” and the text comments as follows:

A vontract is not merely a meeting point for conflicting interests Hut must 2150, 1o 2 certain
extent, be viewed as 2 common project in which each party must Loopt:r:\u. This view is clearly
related 1o the principle of good faits and fair deating (art. 1.7) which pernezates the las of

contract, as well as to the obligation o mitigate harm in the event of non-performuince
(are. 7.4.8).

The duty of co-operation must of course be confined within certain kmits ¢the provision refers
to reasonable expectations), so as not to upset the allocation of duties in the performance of
the contract. Aithough the principal concern of the provision is the duty not to hinder the
other pary's performance, there may also be circumstances which call for more active
cooperation.'

The Council of State (Corsejo de Estado), Chamber for Administeative Disputes, Section 3, in
irs judgment of 9 March 2000 (case no. 11447 - Asegrradora del Valle 5.A aned Seguros

Comerciales Bolivar S.A. v. Emprescs Piiblicas de Perefre), made the following comments On
durty and responsibitioy:

.. it must be remembered that in state contracts too the duties imposed on the parties have
to be abserved. They include the dury to act with sagacin: which means with reasonable
diligence when assuming commitments and fixing remuneration accortting to the
circumstances of the stipulated services; and the dugy of clarity by which a party to 2 contract
must ensure that the other party knows, and must iself know, the derails and drcumstances
which make up the agreement: the dury to provide information in order to give and receive all
the efements which iead 1o greater claricy and purity in the agreemenis reached. Iris therefore
not viable 1o 1ake account either of dishonest conduce. which is prohibited by the rnemo
anedituer rule, or of coatrary conduct whereby one party seeks to use audacious behaviour as a
wav of obtaining unfair advantages, either over the other contracting party, or over third parties
which, as happens in public contracts, are taking part as bidders.

(@) Ittherefore follows from the above that at the root of the relationship between the
parties was the unquestionable and clear duty, in the first instance by reason of theirown
interest, but at the same rime by reason of a real obligation 1owards the other party; todo
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evenvthing in their power to adjust the provisions of the contraci 1o the requirements of the
resolutions of the CREG [Contision de Regulacion de Energia y Geis- Energvand Gas
Regutation Commission] and the director of the S1C, on pain of frustrating the purpose of the
contract. 1o their own prejudice. and of being in breach of an ebligarion which is inherent 10
the operation of the contract and complementasy or ancillary to its express coments, in this
case a preliminary or preventarive obligation, in view ofthe fact thag if this step is not taken. all
possibility of the performance of the contract is blacked, giving rise to the obligation o make
full compensation.

As a result sve have to investigate what the parties —or the S1C— did or omitted 1o do in relation
1o the registration of the contract in order 1o determine the inherent consequences, that is to
sav the failure of the defence pleain the event that Respondent failed to act with the required
diligence, or the success of the defence pleain the event that (i) the SIC, arbitrarily, and
despite the efforts of Respondent (and of Claimant) refused to register the contract; or (i)
only Respondent acted diligently; or (iii) neither of the parties showed any effective inclination
tor Obrain the registration of the contract.

) The above summary means that one can infer that {Claimant] clearly uied to obiain
yegistration of the contract in the SIC and did evervihing within its power, in particular
proposing amendments o the contract which, whilst safeguarding the parties” positions on the
question of "delivery points™ for the contracted energy, would have enabled the registrasion of
the contract.

(v Thediligent and reasonable atitude of |Claimant], which is supported byghe
circumstances described above and which is consistent with the principle of preservation of
contracts ut res magis valeat quanm pereal is hOwever in CONrastio the attitude of
[Respondent] which, apart from agreeing 10 the request of the director of the SIC 10 take part
in a meeting in order w analyse the obstacles 1o registration and to execute the Addendum

No. 2, extending the “start date” of the contract, given that “the purchaser and the vendor

require additional time over and above the st dare 0 study the legal aspects of the contrict’,

ook no steps 1o overcome the difficulties and there is no evidence in the proceedings of any
proposal whatsoever other than the very dubious suggestion that it would be flexible in return
for the unrestricted acceptance by [Claimant] that “the energy must be supplied at the
measuring points at a voltage level of 110 ky, 66 kv and 13.8 kv, As we saw earlier, this
interpretagon could easily have been wrong and was contrary 10 the very conduct of
Respondent, as revealed in the seven {7} contracts referred 1o above which, moreover, were
assigned to [X]. albeit on 2 short-term basis.

It is therefore neither logical nor reasonable, nor in line with the aforementioned provision of
arricle 871 of the Commercial Code {Codigo de Comercio) or the “dury of coltaboration” that
none of [Respondent’s) many officers and advisers showed any inclination towards an
alternative sotution. nor put forward anvidea, nor prepared any counterproposal tothe
amendments suggested by [Clairmant] in order to ebrain the registrarion of the contract in the
SI1C and thereby: if its interpretation is finally accepted by the di-pute resolution body provided
forin the contract. to reap the very important income, savings and benefits for the end-users
cescribed by Respondent ...

On the contrary, the evidence shows that despite the provisions of its statutes andthe
“contracting regime”, [Responderit} took no effective steps to overcome the problems with
the registration of the contract and simply opted 1o hide behind the observations of the
direcror of the SIC as a reason for washing its hands of the contract, 1o the point where it
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considered itself released from it, by virue of its desire for it 10 be null and void as aresult of
the said deficiencies or non-conformities which it refused 1o rexolve as it could and should have
done. Moreover. appliing the doctrine of “own acts” [estoppel] this conduct would prevent
“one party [Respondent] from relying on its own inconsistency to the detriment of the other
[Claimang]”.” B

With respect to the alleged breach of contract due to the transfer of Respondent’s
assets :

‘113 This being the case, the Tribunal concludes and will declare in the operative part ofthe
Award that the ransfer of assets by Respondent which was conoined in notized deed no.
2633 breached clause 10.3 of the contract as the authorization from [Climant] contemplated
in that provision was not obtained.

2] Thenextaspedt of the issue which is evaluated here concerns the breach of clause 16.2
of the conrract as a result of the execution of notarized deed ne. 2633 by Respondent.

in this regard the first point which the Tribunal murkes is that the partof clause 10.2 whichis
relevant ro this part of the Award is subsection one, which as part of clause 10 of the Contract
on “Represencations and Warrandes; Addidonal Covenants by the Vendor and the Purchaser”,
provides: “Both the vendor and the purchaser shall preserve and maintain in full force and
effect their existence and all the state authorizations which are required for the proper
performance of their business, including the performunce ofthis contracs.”

The aspect of the provision transcribed which concerns this issue is limited to the econormic
capacity of Respondent, as the change o its existence is 4 atter which pertains toa different
issue. This circumstance in rurn means that the following analysis is also conducred by
reference to a possible breach by Respondent of clause 2 of the contract by reason of the
wransfer contained in notarized deed no. 2633 which has already been mentioned several
tmes.

(@)  Irisclear thatin the light of the principle of good faith and fuir dealing each puatvto
conrract must, without fail, adope or muintin reasonable measures 1o ensure that they can
perform their respective obligations. This implicit duty is even more rigorous where, 25 in this
case, there is a specific provision, thatis o say the pare of clause 10.2 with which this purtof the
Award deals, which, moreover, is 2 rule which was proposed as 2 mandatory requirement jus
[Respondent].”

Whether failure to register the contract constituted a breach of contract
E - Issue No. 6
This corresponds to point V (2) (€) (+) of the Terms of Reference. that 15 10 533

Whether Respondent was or wis not unwilling (o execute the documentation required for the
registration of the contract in the 31C. and if it nas. whether it breached clauses 163 and 167
of the contract as a result.

1. The comments made in the amalysis of the defence plea of “unenforceability of the
contract due ro lack of registration with the Sistema de Informacion Comercial - SIC” mean
that one can naturally infer that Respondent willbe found 1o have breached clause 16.5 of the
contract svhich gave contractual force to "the duty of collzboration” when requiring the
issue of documents or the performance of acts which were “necessary of desirable tocomply
with the terms of this contract”, a provision which is complemented by the provision contamned
in clause 16.7 of the conract in relation 1o the obiigation to replace provisions which
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prevented the performance of the contract with similar PrOVISIONSs enabling it to be performed.

specifically the regisrration in rhe SIC.

Having analysed therefore the contraciual provisions in question, the Tribunal considers the

following to be relevantin relation to each one:

a The underaking to coliaborate reflected in clause 16.5 in relation to the registration of
fwl 0y

‘ the contract in the SIC canbe classified as an “obligation to uy” (ohligacion de medio) in

contrast to “obligations ro produce resulis” (obligaciones de resultado). However, this
is an undiertaking on the pat

dassification does not mean that the first tvpe of obligation. which
- of the debtor 1o use all ditigence 10 obuain a result which it cannot guarantee. is rransforimed
into an instrument for reduding lability. As expressedinan arbitral avard of 26 April 1998, the
“obligation toTry” isan obligntion:

in which the duty of the debror is5t0 conduct itself in such a4 way as 1o use all reasonable

ledge. experiende, material resources, diligence —10

¢ but without guarsnteeing that & wilt be achieved.

failure 1o use such means, that is 0 swy providing the

{ services without having adequate knowledge or expericnce, oF fuiling to use the available
scientific and techmical resources, Or failing to exercise ordinary diligence, all of which reflect

| the coming, into existence of faule, that is 1o say LR an ereor of conduct which leads to the

negative evaluation of the hehaviour of the professional

means within its power ~ pamely know
obtain the result expected by the credito
In this sense a failure to comply means 2

E ) Therefore, in the hight of what has been established in the proceedings with regard 1o the
conduct of Respondent in the matter under analysis, it follows that Claimant has been
successful in demonstrating that [Respondent] did not exercise due diligence inrelauonto the
obligation 1o try 1 Procure the regisiration of the contract in the SIC, whichis equivalent to
having proved faujt on the part of Respondent. Thisisone of the connorazions of this kind of
obiigation, in CONrast 1o the general rule on contracrual liability where there ish presumption

of fautt on the part of the debtorin the event of failure o provide the service specified.

l ’ ()  Asfarasclause 16,7 is concerned, the Tribuna notes that the relevant part of the
provision for the purposes of this part of the Award is not the inclusion of partial nullity whichis
' contempiated by article 902 of the Commercial Code (Codigo de Comercio), but rather the

’ : reference o the amendment of the contract in order 1o sort out the difficulties involved in its

registration and hence its performance, a siuation which arose from the clarifications required
assified as a vstate authotity” whose

| : . by the direcror of the 51C. 2n official who in turn could bect
‘ s interpretation of the contract ought 1o lead to the corresponding amendments in accordance

i : with clause 16.7.

; 2. Given these conditions. and without it being necessan to cary out additional
<. and will so declare, that the conduct of Respondent in relaton

investigations. the Tribunal find
igation O Iy enshrined in

' (o the registration of the contractin the SIC was contrary 1o the obl
‘ v clause 16.5 of the contract and {0 the positive obligation agreed in clause 16.7 thereof, and it
' remains oniv 1o repeat for the sake of greater clariny in relation o the dunvof collaboration,

which is central 10 various parts of the Awvard. that academic opinion, Case lawand even
f correction and fair dealing or,

’ legislauon iself are paving increasing atrention 1o the duties O
10 put it in another »ay 10 the dutv 1o act in accordance «ith the standards of good faith atall
imes.
4 i _ _ _ .
‘ “Tthunat de Arbiuramento Leasing Thus for example article 1175 of the Iratian Civil Code, the legislation which the Commercial

biect of chligations and contracts,

contra Fiduciaria™. Bolerin Juridico | Code (COdigo de Coniercio) ook as its madel forthe su
COITectness

7 Financiero. Quiober 1997, pp- 42 X K i ) .
o and 43. provides: “The debtorand the creditor must act m accordance withthe rules on

e T ETE
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and article 1.7 of the aforementioned Unidroir Principles of International Commercial
Contracts provides: (1) Each party must actin accordance with good faith and fair dealing in
international erade. (2) The Parties may not exclude or limit this duw™,” which translares into
the fact thar the party, specifically the creditor, who has not acted with the diligence, measures
and foresight which are required of him, as the case may be, is not only disqualified from alleging
a breach of contract and seeking compensarion for damages which, in the event thae they have
been suffered, would be due 1o his own f3ult, but, ona preventutive and more diredr basis,
assumes the consequences of his dishonesty or turpitude and the attenchine tiability towards the
other party where the services provided for in the contractcannot be performedand its purpose
lhas become impossible ot has been frustrared due to the lack of the activity (more than
collabortion) which it should have shown and which is indispensable in order toachieve the
common &im corresponding o the practical or sedo-economic function of the contract.

Each party has duties in relation to clirity, precision, information and collaboration so that ifa
party omirs to perform rhe necessary acts, it assumes exclusive responsibility for theadverse
consequences of its inertiz ornegligence. This is more important and demanding in conuraces
involving colluborarion and in the obligations which presuppose and impose such collaboration,
and it may lead to the very extinction of the obligation in the absence of such collaboration by
the creditor which prevented, hindered or delayed the exercise by the debtor of his right to
release himself from the obligation by means of full performance and to obtain the desired
economic result which is the natural consequence of the satisfaction of the reciprocal and
common contractual duties and obligations.”

With respect to termination of the contract and damages

*H - Issues Nos. 9 and 10

The issues, which correspond to point V (2) (¢) (ix) and (x) of the Terms of Referenve, are
closely linked, as the first is a function of the investigations into the contractual breaches by
Respondent, whilst the second depends on the outcone ofthe fiese.

As 1 result, and having determined thar there was a breach of the contract by [Respondend].
the Tribunal considers it appropriate to deal sequentathy and jointly with the maters raised. the
text ol which reads as foltows: '

In the event that there is an affirmative answer o one of more of poeints (ivy, (i, (7. (vizand
(viiy above. whether it is appropeiae w declire — and the decluration is acmualh made - that
the contract. including addendum no. I and addendum no.
of conuact by Respondent.

2. iy terminated due o 2 breach

and
In the evenr that the contract. including addendum no. | and sddendum no. 2. 45 declired w0
be rerminated for the reason indicated in point (ixy above. that Respondent be ordered 0 pay
compensation for loss and damage and. if itis so ordered. wha would be the heads and
amounts of such compensation.

I One of the comersiones of the legislaticn on obligauons and contracts involing

interrelated services. which is based on the interdependent characrer of the contracrual
commirments wherebv each of the parties is both creditor and debtor of the other - without
implving simultanecus performance of the services — 15 the so-called “tacit resolutory
condition” which s enshrined in article 1546 of the Civit Code (Codigo Civify and article 870 of
the Commercial Code {Cédigo de Comercio). This means that. in the case of abilazeral
contract, a breach by one paity enables the other party at s election 1o request the rescission
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Article 7.3.1 af the Unidroit
Principles of Truernazionad
Commescial Contract (cf. Minisory
of husnce and L, op. ¢t pp 228
o 295 T the following text and
COMTMICILTIN:

“11 A Py may i the
contrect where the failure of the
ather party o perform an
obliganon under the contsct
amounts 10 2 fundamental non-
performunce.

() W determining whether 2
faitare ws perform an obligurion
amounts o a fundamental non-
performance regmd shatl be b,
in particular, o whether

(o the nonperfomuncy
substantiafhe deprives the auaricved
party of what was entitied to
expect under the conirct anless
the other party did not foresee RIS
could nat reasonably have foreseen
such resuliz

thy strict complanee with the
obligation which has pot been
performed is of essenee under the
conract:

¢y the non-perdormance is
intentional or seckbess:

{chy the non-perfarmance gives the
gzurievetd pany eason w heheve
that # canrot rely on the other
party’s future performance:

() the nop-performing party will
sufler disproportonate Joss as a
resul uf the preparation of
performance if the consrde is
rerminated.

(3) In the case of delay the
agricved party may also terminate
the conzrae if the eiher pary fiits
to perform hofore the dme alforeved
it under article ~.1.5 has expired.”

“whether in a case of non-
perfurmance hy one party the
other parny should have the right
tor terpinaee the contract depends
upan the weighing of o numirer af
coasiderations. On the one hand.
performance may be s0 fate or s0
defective that the aogrieved pamy
cannat use @ for is imended
purpose. or the behaviour of the
non-prerforming pary may in other
respects be such that the agerieved
party should be permitted 1o
rerminate the contract

On the other hand. termination
it ofien cause serious detnment
o the non-performing party whose
expenses in preparnng and
serdering performance may not be
recovered.

For these reasons paragraph (1) of
this articte provides that an
agareved Party mavy terminate the
coatract only if the non-
performance of the other party is
“fundamental, 7.e. material and not
merehy of minor importance.”
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or termination of the contract or its performance. in both cases with compensation for foss and
damage. shich will be compensaton if the choice is 1o demand the rescission or Lermindaton.
arwill cover the defav if the choice isto require its performance.

Our analysis in relation o the issues corresponding 10 points (B). (€Y, (D). (Byand (F) of thus
chaprer shows on the one hand compliance sith the requirement to have a valid bilaceral
contract and on the other the fact that Respondent has commitred a definitive breach of its
obligations, given that Claiimant was reachy 1o compiy with its part of the agreement, and
furthermore the arguments put forward by [Respondent] in defence of its cond ucg’lmvc no
prospect of success .. ...

2. Moreover, in accordance with developments in case law and academic thinking." based
on equity, denranding that breaches of conuract which mean that the resolutory acoon is
successful have tobe serious and muaterial, the Tibunal finds that the breaches committed by
[Respondent] merit such a dassification from owo points of view:

{2y In the first instnce, due 1o the nature of the provisions which were not performed.
starting from clauses 16.5 and 16.7 which required the adoption of measures aimed at
permitting nothing less than the performance of the contract, and going on to clauses 10.2 and
10.3 which. respectively. required the parties 10 mainin their legul and economic viahiliey and
1o request authorization from [Claimant] o dispose of a substantial part of the assets of
[Respondent], and the hreach of swhich made itimpossible to give effecs 1o the purpose of the
contract which is set out in clause 2 thereof,

®)  Secondh;ductothe conduct of Respondent which, ashas beesn shown throughout this
Award, without justificagion hindered the solution of the problems which would aliow the
registration of the contractin the S1C and hence its pesformance; inadequarely carded onits
business, which led o the intervention of the public senvices Inspectorate o\\'ing:: tothe
decrease in its operational capacity; and, finally, erraticaily and dlefiberatel omitted 1o reguest
the authorization of [Claimant} to transfer asses and contracts 16 [X], excluding the contractat
issue, s0 as to place itself in a position where it was otally incapable of meeting its obligations
thereuncdler.

Having proved the breach of contract by Respondent with the characteristics noted above,
Cluimant had the option of choosing between performance of the contractor its termination,
with the consequent danmages. {Claimant] unequivocity elected for the first of these Opuions
by requesting the terminaron of the Contract, which it was legally entitled to do for the
reasons stated, and this will be addressed in the operative part of the Award.

-

3. Having discussed the queston of the termination of the comract due o its breach by
Respondent, 1t is NECessan’io consider the consequent compensagon for loss and damage that
Respondent nust pay o |Claimant}, which the Tribunal develops as follows:

(1) Intheterms of articles 1613 and 1614 of the Civil Code (Codigo Ciril}. the question of
compensation would appearto be resolved merely by applving the concepis of darmnzon
emergens and {LiCrUnT Cessans, the first of which means a reduction in net worth (an outay)
and the second a frustrated gain (income not received) or. as the Supreme Court of Justice
(Corte Suprema de Justiciay. Civil Appeals Chamber.in its judgment of 7 May 1968 expressedit:

Danuiun emergens relares 1o the loss of elements of net worth. pavments which have been
necessary or which will in furure be necessary and the advent of hiabilites. caused by the facts
from which liabilizy is sought o be deduced; whereas lucrum cessans. as the expression
suggests, consists of all the certain gains which have not ween received or remain (G be
received. based on the sume facts. And the claim for compensation has 1o conform to this
classification and adequately place the various heads of damage.
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7
The cosmentry on aticle
=43 of the Unidroit Principles
of International Commercial
Conreaces gives the following
ftustration of the painc

~ _the owner of a home which
arrives w0 kane o orun inoa e
a5 a result of delay in eransport
cannor recover the whole of
the prize money, even rhough
(e horse was the favourite.”
(Minisery of Justive and Ly
op. cit.. p. 243}

;4

Henao. Juzn Cados, £ Do,
Ailisis Comparativo de fa
Responsabilideod
EerraContrectied del Estacy
ert Derecho Colombiaiig ¥
Frencés (Bugoti: Universidad
Exrernlo de Colombia, 19965
pagre 156,

3

This principle. whicl is firmly
rooted in the fex mercatorid.
ix conrained in armicks 748 of
the Cnidroit Principles of
Ineernational Connmercial
Contracts on the erms and
with the explanation set out
below:

-(1} The non-performing
party 15 not fiable for harm
suffered by the aggrieved party
W the extent that the harm
could have been reduced by
the larer paty's 1aking
reasonible steps.

¢y The aggrieved parmy is
entitled 1o revover 10y
expenses reasonabiv incurret
in arempung (o reduce the
harm.”

“The purpose of this

article is to mvoid the
aggrieved pany pussively
siting back md wnng 1O be
compensated for harm which
it could have woided or
reduced. Any harm which the
aggrieved pany could have
avoided by taking reasonable
crems will oot be compensared

i R S e S R e S R P e M B A

IGE International Gourt of Arkitration Bubletin Voi. 12/No. 2 — Fzit 2001

The position s however, as the judgment rranscribed above STies. that foralossobe
compensated it mustbe “certain” rather than a “contingent” 10ss. The latter does not give a
right Lo COMpensation, 2 sensitive subject where sunconsolidated iosses” are involved and
particularly acute when these losses are associated, as in the present (ase, with situations which
did not materialize.

In this respect the Tribunal considers that the classification of damage a5 certain &r as
contingent. arising out of situations which were prevenied from occurring, corstitutes a
accessary fileer for the derermination of the rensonable losses and the Teibural will dead with
this task later, taking as its point of reference the degree of seriousness and the scientfic or
technical solidity possessed by the prediction of what would have occurred had the harmful
event not intervened, and from there go onto quantify the loss which will amount 10 100% i
there is legai certinty that the situasion would have occurred. As Juan Cartos Henno notes:

Nothing of itsell ts contingent, save for physical or legl impossibilities. Evervthing is resoled
in evidential terms. ... As the Mazenud brothers sav “the srobabilities that have been lost are
not always the “castles in the i of Perette and his jug of mitk. Sometimes they are real.™

() Havingsetout the aforementioned framework s the reference to evaluate the
absence Or presence of recoverable losses, the Tiibunal also comes up against clause 14.3 of
the Contract, the text of which clearly has its origins in the Anglo-Saxon tegal systems and
makes it necessary 1o venture inio the ared of “direct” and “indizecs” 1085 in order precisely to
understand the provision, which is consonant with the principle that the reparation for the loss,
whilst it has to compensate the aggrieved party, which is a mandatory parameter in the
evaluation, cannot impose exaggerated burdens on the liable pare?”

Thus, as far as dicect and indirect losses are concerned, the obligatory starting noint ts o stte
that in accordance with acticle 1616 of the Civil Code (Codigo Civily, absenta contractual
provision, the debtoris only linble for direct losses, which means those losses whicharea
necessary and strict consequence ofhis unlawfulact. Incontrast, the debror does not have any
linbility if the loss is nota cermain and necessary product of his conduct or, in other words, there
is no causal relationship, a characteristc which then becomes determinative when
classifving 1 loss a5 direct.

Therefore what the judge has to evaluare is not the medinte or immediare character of the hoss
(temporal or spatial proximity) but rather its inevigbility or causal nature, SO that on the
basis of such analvsis he can determine the absence or presence of the obligaton o
COMpensare.

(¢) Itis nothowever enoughto denote a loss as direct, as regard must aiso be had to the
distinction berween “foresceable ™ and “unforeseeable” fosses, with compensatuon being
pavable in relation 1 the formerbut not in relaton 1o the later, save where the debror had
acted fraudulentiv

The distinction berween foreseeable and unforeseeable losses in turn presents difficulties and
has 2 limited development in case law, wiich is why the Tribunal muust resore when

Evidenty, a pary who has already
suffered the consgquences of nun-
performunce of the contmc
cannot be required in addition w
rahe mme-consuming and costly
mesures. On the other haod. it
aould he unreasonible from the
econumic standpoint W permit an

increase in harm which couid
have been reduced by the tking
of reasonable steps.

The steps w he mken by the
azgrieved party mav be directed
cither to limiting the extent of the
harrm. above all when there is 3
fsk of it lasting for a long time if

such steps are not ken (often they
will consist in a replacement
ransacon: see art. 7A3n or 10
svoiding any incredse i the initiad
harm.” (Ministry of Justice and Law,
op e, pp- 252 and 233)
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Court of Exchequer. 1834, 9 Ex.
341, 136 Eng. Rep. 143,

1"
For the Arbitral Tribunal

article 744 of the Unidroit
Principles of Inernational
Commercial Contraces adopts the
rule in Hedley v. Baxendale
without reservation when it
provides:

“The non-performing party s
fiable onlv for harm which it
foresaw or could reasonably hine
foreseen at the time of the
conclusion of the contract as
being fikely 10 result from its pon-
performance.”

12
See supra note 11
13

See 3 {¢) above.
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characierizing it to the criterion of whatis in the contemplation of the parties which is

contzined in the classic decision in Hadley v. Baxendale, which was handed down in 1854 and
which said:

... Now we think the proper rule in such a case as the present is this:- Where two parties have
made 2 contrace which one of them has broken, the damages which the other party ought 10
receive in respect of such breach of contract should be such as may fairlv and reasonably be
considered either arising naturally ie. according Lo the vsual course of things. from such
breach of contract itself, or such as may be reasonably supposed 1o have been in the
contemplation of buth parties, at the tme they made the contract, 25 the probible result of
the breach of i.*

Thus the judge who foilows the “foreseeability” rule mentioned above will have to conduct
investigations into the type of losses which ordinarily and reasonably should have been within
the contemplation of the party as associated with its breach, in order 1o decide from there

whether or not compensation should be ordered and, if 50, the amount of such
compensation."

(d)  Thusthe Tribunal will proceed to evaluaie the figures proved in the proceedings as
making up damrum einergens and fucruimn cessans using the following parameters:

i Fullness of the compensation, referable fo the need 16 place the aggrieved partyin the
position it would have been in absent the loss;

i, Cerminty of the loss, material in the case of consequential 1oss (crystallized situation)
and legal in the case of toss of profit (contingent situarion);

i Direct character, that is 1o say resulting exclusively from the cause-effect refationship;

and B

iv. Foreseeability, referring to the harmful consequences of their actions being within the
reasonable contemplation of the Partes.

Finally, on the question of the connoratons of having a strict causal relationship and the need
for the loss of profit (fzecrum cessans) claimed by Claimant to have been foreseeable, the
Tribunal considers it sufficient 10 mention, in relation to the first poin, that the only reason
proved in these proceedings for the frustrasion of Claimant's expectations is the inexcusable
non-performance of Respondent. And, in terms of the second point, the requirement of
“foreseeabitity” is clearly met as whatever method of analysis is used the loss of profit
corresponds, as article 7.4.4 of the Unidroit Principles of International Commercial Coneracts™
states, 1o “what [Respondent] could have reasonably have contemplated at the ime of
entering into the contract as the probable conseguence of its breach”™, or whatwas “in the
contemplation of both parties™, as stated in Hadley v. Baxendale® 1tis quite clear . .. thatthe
essential objective of {Claimant] in taking partin the public tender and, naturally, in entering
into the Contract, was 10 obiain a return on its investment.

The matiers discussed hitherto suffice o conclude thar, as will be set out in the operative pant
of the Anard, the Tribunal will order Respondent 1o pay damages in the sum of USS...,
corresponding to Claimant's loss of profit”
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